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in the above-entitled cause for the following 
reasons: 

1. Misjoinder of parties defendant. 

2. Several separate and distinct defendants are 
joined therein and charged with certain alleged 
offenses to which this defendant was not a party as 
appears from the face of the Record. 

3. Several separate and distinct alleged offenses 
are joined therein to the prejudice of this defendant. 

4. Several separate and distinct alleged offenses 
are joined therein as having been committed by 
other persons named as defendants, and of which 
the indictment upon its face shows this defendant 
was not guilty, and for which the indictment shows 
upon its face this defendant was in no wise responsible. 

Daniel T. Wright, 

Philip Ershler, 

Attorneys for Reginald W. Geare. 


Supreme Court of the District of Columbia. 
United States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, Clerk of the Supreme Court 
of the District of Columbia, hereby certify in obedi¬ 
ence to the Writ of 'Certiorari hereto attached and 

. I'Ui.iTi , , ^ 

returned herewith that the foregoing is a true and 
correct copy of the “Motion to Quash Indictment, ’ 1 

• r 

containing the Words arid figures omitted by inadvert- 
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ence from the record heretofore transmitted to the 
Court of Appeals of the District of Columbia, in 
cause entitled United States v. Reginald W< Geare 
ct at., Criminal No. 39000. 

In testimony whereof, I hereunto subscribe my 
name and affix the seal of said Court, at the City of 
Washington, in said District, this 8th day of October, 
1923. 

[seal.] Morgan H, Beach, Clerk. 

E. W. 


The United States of America, ss: 

The President of the United States of America to the 
Honorable the Justices of the Supreme Court erf the 
District of Columbia , greeting: 

Whereas in a certain suit in said Supreme Court 
between United States, plaintiff, and Reginald W. 
Geare et ai., defendants, Criminal No. 89000, which 
suit was removed to the Court of Appeals of the 
District of Columbia by virtue of an appeal, agreeably 
to the act of Congress in such case made and pro¬ 
vided, a diminution of the record and proceedings 
of said cause has been suggested, to wit: Motion to 
quash indictment. 

(Stamped:) Filed Oct. 6, 1923. Morgan H. Beach, 
Clerk. 
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You, therefore, are hereby commanded that, 
searching the record and proceedings in said cause, 
you certify what omissions, to the extent above 
enumerated, you shall find to the said Court of 
Appeals, so that you have the same, together with 
this writ, before the said Court of Appeals forthwith. 

Witness the Honorable Constantine J. Smyth, 
Chief Justice of the said Court of Appeals, the 5th 
day of October, in the year of our Lord one thousand 
nine hundred and twenty-three. 

[seal.] Henry W. Hodges, 

Clerk of the Court of Appeals of the 

District of Columbia . 

(Indorsed:) Court of Appeals of the District of 
Columbia. No. 3943, October Term, 1923. United 
States , appellant , v. Reginald W. Geare et al. Writ 
of certiorari. Filed Oct. 6, 1923. Morgan H. 
Beach, Clerk. 

(Indorsed:) No. 3943. Criminal No. 39000. 
United States , plaintiff , v. Reginald W. Geare y defend¬ 
ant . Return to writ of certiorari. Court of Appeals, 
District of Columbia. Filed Oct. 8, 1923. Henry 
W. Hodges, Clerk. 
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Special Calendar. 


REPLY BRIEF FOR JOHN H. FORD, APPELLEE. 

I. 

Statement. 

This case comes before this Honorable Court on 
appeal by the United States from a judgment of the 
Supreme Court of the District of Columbia sustain¬ 
ing demurrers to the indictment and discharging the 
defendants. 





The defendant Ford was indicted jointly with 
Reginald W. Geare, Julian R. Downman, Richard G. 
Fletcher and Donald M. Wallace in the Supreme 
Court of the District of Columbia for manslaughter. 
The indictment grew out of the collapse of the 
Knickerbocker Theater on January 28, 1922, the 
most deplorable disaster which resulted in the death 
and injury of a large number of persons attending 
a moving picture exhibition taking place in the thea¬ 
ter at that time. 

The joint indictment is in one count, charging the 
defendants with involuntary manslaughter in occa¬ 
sioning the death of Mary Ethel Atkinson, one of the 
unfortunate victims of the collapse, by reason of 
criminal negligence in construction of the theater. 

II. 

Analyses of the Indictment. 

The indictment consists of fifteen paragraphs. In 
the interest of brevity our attention will be confined 
to those having a material bearing upon the ques¬ 
tions of law hereinafter discussed. 

The first three paragraphs recite that some un¬ 
named persons contemplated the construction of a 
large theater at the southwest corner of Eighteenth 
street and Columbia Road in the City of Washing¬ 
ton, and proceeds to an enumeration of the struc¬ 
tural requirements for making the theater suitable 
as a place for the exhibition of moving pictures to 
large numbers of persons (R., pp. 1, 2, 3). 
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The fourth paragraph states that the require¬ 
ments for the building necessitated the co-operation 
of eight classes of skilled and competent persons 
possessing great technical and practical knowledge 
of the services and articles to be furnished by them, 
and that “each should be well informed as to the 
quality, strength and sufficiency of all and every 
part of the material furnished and work done in and 
upon such Knickerbocker Theater prior to the erect¬ 
ing and placing of his materials and prior to the 
doing of his work in and upon such Knickerbocker 
Theater 7 ’ (R., pp. 3, 4). We have here the first in¬ 
timation of the theory of the responsibility of each 
defendant for the acts and omissions of all the 
others. The approach is cautious, however, and no 
one is charged with any liability for materials fur¬ 
nished or work done by others subsequent to erect¬ 
ing and placing his materials and doing his work. 
But from what source comes the responsibility for 
preceding work? No contract is set forth, no law 
is referred to, no facts are stated to support the 
conclusion of the pleader. Yet Mr. Ford, the mate¬ 
rialman furnishing the steel and iron, is told that 
he should have examined the architect’s plans, that 
he should perhaps have inspected the foundations. 

The fifth paragraph alleges that between Septem¬ 
ber 1, 1916, and December 22, 1918, a period of one 
year, five months and twenty-one days, the defend¬ 
ants, “each and all of them” (italics ours), did then 
and there undertake and assume to construct, erect 
and build such Knickerbocker Theater * * * 

and assume to plan, design, fabricate, furnish mate¬ 
rials for, construct, build, superintend, supervise 
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and inspect, and to exercise control and charge over 
the planning, designing, fabrication, furnishing ma¬ 
terials for, constructing, building, superintending, 
supervising and inspecting such Knickerbocker 
Theater’* (R., p. 4). Here the author of the indict¬ 
ment lays aside all pretense of reasonable approach, 
throws all caution to the wind, and lays bare in all 
its crudeness the central theory around which the 
indictment revolves. Each defendant is criminally 
responsible for the whole planning, designing, fabri¬ 
cating, furnishing materials, constructing, building, 
superintending, supervising and inspecting; Mr. 
Ford, the materialman furnishing the steel and iron, 
is responsible for all that. But w T hence arises the 
responsibility ? 

The fifth paragraph proceeds to allege the as¬ 
sumption of “the particular part of such work to 
be performed by each, acting in unison and conjoint¬ 
ly with one another , as hereinafter more particular¬ 
ly set forth” (italics ours), which are identical with 
the things charged to have been done in the seventh 
paragraph (R., p. 5). 

The sixth paragraph alleges that the defendants 
“by so undertaking and assuming, as aforesaid, 
thereby then and there did unite and join themselves 
with one another in an obligation to adopt the neces¬ 
sary means to perform and carry into execution the 
undertakings and assumptions as aforesaid” in a 
careful manner in order that the completed structure 
might be safe and adequate (R., pp. 4, 5). 

Here we have a careful restatement in new lan¬ 
guage of the charge of the responsibility of all for 
each and each for all, which is the very soul of the 
indictment. 
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The seventh paragraph states: 

‘ 4 That on, to wit, the first day of Septem¬ 
ber, 1916, and continuously from that day to, 
to wit, the twenty-first day of February, 1918, 
and at the District aforesaid, the said Regi¬ 
nald W. Geare did design and draw the plans 
and specifications for, and exercise the gen¬ 
eral direction and supervision of, the work 
on, and did superintend the construction of, 
such Knickerbocker Theater; and the said 
John H. Ford did design, fabricate and fur¬ 
nish, and exercise control and charge of the 
designing, fabricating and furnishing of the 
structural steel and iron for the erection and 
construction of such Knickerbocker Theater, 
part of such structural steel and iron consist¬ 
ing of the trusses, columns, beams and con¬ 
nections therefor and the rivets, bolts and 
plates for assembling the same; and the said 
Richard G. Fletcher did furnish and exercise 
control and charge of furnishing the cement 
and concrete and brick, stone and hollow tile 
for the erection, building and construction of 
such Knickerbocker Theater, and did con¬ 
struct and erect and build and exercise con¬ 
trol and charge of the construction, erection 
and building of the walls, floors and roof slab 
of such Knickerbocker Theater; and the said 
Donald M. Wallace did superintend generally 
and supervise the construction and erection 
and building of such Knickerbocker Theater; 
and the said Julian R. Downman did examine 
and inspect such Knickerbocker Theater in 
the course of its construction, erection and 
building, and did inspect and examine the 
structural steel and iron and concrete work 
of such Knickerbocker Theater** (R., p. 5). 
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In that paragraph is embodied the only descrip¬ 
tion contained in the indictment of things actually 
and positively done by the defendants, the only at¬ 
tempted statements of facts upon which the exuber¬ 
ance of assumptions concluded by the pleader can 
find foundation. To cite only one illustrative in¬ 
stance, although the same is true with respect to 
each of the defendants, the charge that Mr. Ford 
.undertook and assumed the planning, designing, 
fabricating, furnishing materials for, constructing, 
building, superintending, supervising and inspecting 
of the theater is in the last analysis based upon the 
simple charge that he designed, fabricated and fur¬ 
nished the structural steel and iron used in its con¬ 
struction. Bluntly put, the materialman furnishing 
the steel and iron is responsible for everything done 
by everybody from the first line of the architects 
plans to and including the final approval of the 
building inspector. And why? Simply because he 
furnished the steel and iron. The proposition is the 
acme of unreason; to state it is to condemn it. 

Paragraph 8 alleges that all of the defendants “in 
so doing all and singular the matters and things 
hereinbefore mentioned in the erection and construc¬ 
tion and building of such Knickerbocker Theater as 
aforesaid, were working together and co-operating 
in unison as aforesaid (R. p. 6).” 

Paragraph 10 charges that each defendant 

“unlawfully, feloniously and carelessly did 
fail and neglect’’ to perform his separate as¬ 
sumption and obligation, as described in para¬ 
graph five, in a careful and skillful manner. 
Thus the charge against Mr. Ford is; 



“That the said John H. Ford then and 
there unlawfully, feloniously and carelessly 
did fail and neglect to design, fabricate and 
furnish the structural steel and iron for the 
erection and construction of such Knicker¬ 
bocker Theater in a careful and skillful man¬ 
ner, and then and there unlawfully, felonious¬ 
ly and carelessly did fail and neglect to ex¬ 
ercise the control and charge of the design¬ 
ing, fabricating and furnishing the structural 
steel and iron for the erection and construc¬ 
tion of such Knickerbocker Theater in a care¬ 
ful and skillful and prudent manner ’ 7 (K., pp. 
6 , 7). 

The above paragraph contains the full force of 
the charge of negligent planning, construction and 
inspection, and except for the charge of failure to 
warn, there is no negligence alleged against anyone 
at any other place in the indictment. Thus the pass¬ 
age is therefore of the greatest importance, because 
if it does not effectually charge negligent planning, 
construction and inspection, such charges must 
necessarily fail. The space of time covered by the 
negligent acts is one year, five months and twenty- 
one days, no attempt being made here or elsewhere 
to allege time more specifically. Of what did the 
offense of the defendants during this extended pe¬ 
riod consist? Taking only one case for brevity: 
Mr. Ford negligently designed, fabricated and fur¬ 
nished the structural steel and iron for the theater. 
How negligent? Wherein? When? We have the 
conclusion, but what are the facts? Search the four 
comers of the indictment, and these questions but 
repeat themselves. , 
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Paragraph 11 alleges that the Knickerbocker 
l heater was open to the public continuously from 
February 21, 1918, to and including January 28, 
1922, and that many persons attended daily exhibi¬ 
tions given in said theater (R., p. 7). 

The twelfth paragraph alleges that the defend¬ 
ants well knew that on account of, and in conse¬ 
quence of: 

(a) Their joint failures and neglects, 

(b) Improper and inadequate plans and designs, 

(c) Inherent faults and weaknesses, 

(d) Faulty construction, 

(e) Insufficient strength and placing of materials, 

(f) Improper assembling of materials, 

(g) Insufficient provision for the support of the 
weight of the roof and roof slab upon the walls and 
upon the structural steel and iron work fabricated 
and erected for the support of the roof and the roof 
slab, 

(h) Inadequate supervision and superintendence, 

(i) And other conditions, 

the completed theater building was in an unsafe and 
dangerous condition (R., pp. 7, 8). The object of 
this paragraph is manifestly to charge the defend¬ 
ants with knowledge of their negligence and of the 
dangerous condition of the theater ensuing there¬ 
from. The dangerous condition is stated to be the 
result of the several joint failures and neglects pre¬ 
viously stated, that is, in paragraph ten; and there¬ 
fore being entirelv dependent for its sufficiency 
upon the averments of that paragraph, must stand or 
fall with it. 
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Paragraph 13 states that on January 28, 1922, by 
reason of the aforementioned dangerous and unsafe 
condition brought about by the defendants, the roof 
slab and roof and ceiling and beams and trusses 
and other things attached thereto collapsed and fell, 
killing a large number of persons, including Mary 
Ethel Atkinson (R., p. 8). 

Paragraph 14 alleges that the collapse and falling 
before mentioned and the death of the persons re¬ 
ferred to “then and there were the direct, imme¬ 
diate and inevitable result of a gross negligence and 
want of skill as to the matters aforesaid, want of 
caution, circumspection and careful supervision by” 
the defendants in the performance of their under¬ 
takings and assumptions, as well as of the contin¬ 
uous neglect and failure on the part of the defend¬ 
ants from the time of the construction of the theater 
until its collapse to notify and warn Mary Ethel 
Atkinson and the owners and managers and users 
of the theater of its dangerous and unsafe condi¬ 
tion, as well as the gross neglect of defendants 
in suffering and permitting Mary Ethel Atkinson 
and the owners and managers and users of the thea¬ 
ter to be in such theater at the time of the accident 
(R., p. 9). The same observation as that made in 
connection with the absolute dependency of the suffi¬ 
ciency of the averments of the preceding paragraph 
upon the allegations of negligence in paragraph 10 
is applicable here with equal force. The paragraph 
under consideration also refers back to paragraph 
10 for support of its charges of negligence, knowl¬ 
edge of which negligence on the part of the defend¬ 
ants is alleged to have imposed upon them the duty 
of warning the owners, managers and patrons of 
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the Knickerbocker Theater of the danger alleged to 
have existed. 

Paragraph fifteen alleges that the defendants in 
the manner and by the means aforesaid committed 
manslaughter (R., p. 9). 


in. 

Argument. 

The reply brief will be devoted to consideration of 
(I) the Government’s contention that the Court be¬ 
low erred in holding that the indictment set forth no 
facts sufficient to sustain a charge of criminal negli¬ 
gence, but consisted entirely of conclusions of law or 
conclusions of fact; (II) the further fatal objection 
upon which the Government is practically silent, 
namely, that while the central theory of the indict¬ 
ment rests upon the charge against each defendant 
of criminal responsibility for the negligence of his 
co-defendants, criminal responsibility as a matter 
of law in the absence of conspiracy is personal and 
cannot be imputed; (III) misjoinder of defendants; 
and (IV) the absence of facts showing a duty im¬ 
posed on defendants by law or by contract, or any 
act or omission of the defendants which was the 
proximate cause of the death of the deceased. 

At the outset it is respectfully submitted that the 
decision of this Honorable Court in Ainsworth vs. 
United States , 1 App. D. C. 518, one of the few deci¬ 
sions in England or the United States having to do 
with a charge of homicide in connection with building 
construction, is completely controlling in the case at 
bar, not only with respect to the sufficiency of the 
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charge of negligence, but also in regard to the ques¬ 
tions of negligence and responsibility of one man 
for the criminal acts or omissions of others . 

1 . 

THE INDICTMENT FAILS TO SET FOETH 
FACTS CONSTITUTING CRIMINAL 
NEGLIGENCE. 

When a person is charged with a crime it is neces¬ 
sary that every essential fact entering into the defi¬ 
nition of the offense be set forth in the indictment. 
The accused is entitled to certain, precise informa¬ 
tion in order that he may be left in no doubt as to 
the particular offense charged against him, and may 
be enabled to go into court fully prepared to defend 
himself against the accusation. The court by this 
means only is placed in the possession of sufficient 
information to pronounce judgment. The right of 
the accused in this connection proceeds from the 
provisions of the sixth amendment to the Constitu¬ 
tion of the United States that the defendant in a 
criminal prosecution must be 4 Unformed of the na¬ 
ture and cause of the accusation.’’ It is well settled 
that to insure him this right, facts and not mere 
conclusions from facts or conclusions of law must be 
stated. Where the definition of an offense includes 
generic terms, such as negligence, an indictment is 
bad which merely charges the offense in the same 
generic terms as the definition. The particulars of 
the offense must be stated. 

In United States vs. Cruikshank , 92 U. S. 542, the 
Supreme Court set forth the applicable rule as 
follows: 
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“In criminal cases prosecuted under the 
laws of the United States the accused has 
the constitutional right to be informed of the 
nature and cause of the accusation. Amend. 
VI. In United States vs. Mills, 7 Pet. 142, 
this was construed to mean that the indict¬ 
ment must set forth the offense with clear¬ 
ness and all necessary certainty, to apprise 
the accused of the crime with which he stands 
charged; and in United States vs. Cook, 17 
Wall. 174, that every ingredient of which the 
offense is composed must be accurately and 
clearly alleged. It is an elementary principle 
of criminal pleading that where the definition 
of an offense, whether it be at common law or 
by statute , includes generic terms it is not 
sufficient that the indictment shall charge the 
offense in the same generic terms as in the 
definition; but it must state the species—it 
must descend to particulars. 1 Arch. Cr. Pr. 
& PL 291. 

“The object of the indictment is, first, to 
furnish the accused with such a description 
of the charge against him as will enable him 
to make his defense, and avail himself of his 
conviction or acquittal for protection against 
a further prosecution for the same cause; 
and, second, to inform the court of the facts 
alleged, so that it may decide whether they 
are sufficient in law to support a conviction 
if one should be had. For this, facts are to 
be stated, not conclusions of law alone. A 
crime is made up of acts and intent; and 
these must be set forth in the indictment, with 
reasonable particularity of time, place and 
circumstances. 

“It is a crime to steal goods and chattels; 
but an indictment would be bad that did not 
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specify with some degree of certainty the ar¬ 
ticles stolen. This, because the accused must 
be advised of the essential particulars of the 
charge against him, and the court must be 
able to decide whether the property taken 
was such as was the subject of larceny / 9 
(Italics ours). 

See also to the same effect: 

2 Hawk . PL C. 24th Sec. 57; 

1 Whart. Cr. Law 1th Ed. Sec. 285; 

U. S. vs. Hess, 124 U. S. 486; 

Pettibone vs U. S. 148 U. S. 137; 

Cochran vs. U. S. 157 U. S. 286; 

Tyner vs. U. S. 23 App. D. C. 324; 

U. S. vs. Johnson 26 App. D. C. 136. 

I 

In U. S. vs. Holtzhauer (C. C.) 40 Fed. 76, a count 
in an indictment against the officers of a steamboat 
under Rev. St. Par 5344, which charged that by de¬ 
fendants ’ negligence, misconduct and inattention to 
their duties, a certain person’s life was destroyed, 
without setting out the facts on which such charge 
was based, was held defective. 

The principles contended for in this regard re¬ 
ceived application in the Ainsworth case, where 
Chief Justice Alvey stated: 

“It is certainly a fundamental principle in 
the common law that every party accused of 
crime is entitled to have every essential fact 
that enters into the definition of the offense 
set forth in an indictment with such full and 
entire accuracy that the offense may judicial¬ 
ly appear to the court in pronouncing judg¬ 
ment thereon, whether upon demurrer or after 
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conviction. This is especially necessary 
where the act or omission charged as produc¬ 
ing the injury is not in itself necessarily un¬ 
lawful, but only becomes so by its peculiar 
circumstances and relations to the result that 
follows , in the natural sequence of events. In 
such case every matter of fact essential to 
show the illegality of the act or neglect must 
be fully set forth; and the omission of any fact 
or circumstance necessary to constitute the of¬ 
fense will be fatal. * * * The indictment 

must be certain to every intent, and without 
any intendment to the contrary; and the crime 
must be charged with such certainty and pre¬ 
cision that it may be understood by everyone, 
so that the party may know how to defend 
against such charge. 

“Hence facts, and not mere conclusions 
from facts, or conclusions of law, must be 
stated. 1 Chitty Cr. Law r 172. Or, as de¬ 
clared by the Supreme Court of the United 
States in the recent case of the United States 
vs. Hess, 124 U. S. 486: ‘The general, and 
with few exceptions, * * • the universal 

rule, on this subject, is that all the material 
facts and circumstances embraced in the defi¬ 
nition of the offense must be stated, or the in¬ 
dictment will be defective. No essential ele¬ 
ment of the crime can be omitted without de¬ 
stroying the whole pleading. The omission 
cannot be supplied by intendent, or implica¬ 
tion, and the charge must be made directly 
and not inferentially, or by way of recital.’’ 
(Italics ours). 

A. The Allegations of Paragraph Ten. 

Indeed, it is freely conceded by the Government 
that the principles enunciated in the cases above 
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quoted are the law in this jurisdiction, but fault is 
found with their application by the Court below to 
the present case. 

It proceeds to maintain that no rule of pleading 
requires the setting forth of evidentiary facts. With 
respect to this there is no controversy. The ques¬ 
tion therefore resolves itself into a consideration of 
the charging part of the indictment upon which the 
Government’s case rests, with the view of ascertain¬ 
ing whether or not its averments constitute conclu¬ 
sions of law or conclusion of facts. Let us examine 
the allegations of paragraph 10, which contains the 
entire charge against the defendants in so far as 
negligent construction is concerned. The charge 
against each of the defendants is worded in the same 
language, and it will suffice to select that part deal¬ 
ing with the defendant Ford. The charge against 
him is: 

“* * * * and that the said John H. Ford 
then and there unlawfully, feloniously and 
carelessly did fail and neglect to design, fab¬ 
ricate and furnish the structural steel and 
iron for the erection and construction of such 
Knickerbocker Theater in a careful and skill¬ 
ful manner, and then and there unlawfully, 
feloniously and carelessly did fail and neglect 
to exercise the control and charge of the de¬ 
signing, fabricating and furnishing the struc¬ 
tural steel and iron for the erection and con¬ 
struction of such Knickerbocker Theater in a 
careful and skillful and prudent manner; 
* * V’ (R., p. 6). 

What were the averments of the indictment in the 
Ainsworth casef The Court gives them in summary 
form on page 522 of its opinion: 
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“But as alleged by the indictment, being 

wholly unmindful, neglectful and regardless 

of their dutv in that behalf, the defendants 
* * 

did wilfully and feloniously neglect and omit 
to so regulate and conduct the performance 
of a part of the work, to wit, the work of ex¬ 
cavating and removing the earth from around, 
about and under the pier at the west end of 
the most northerly of the two interior walls 
of the central cellar, as not to endanger the 
stability of the said second and third floors of 
the building; and then and there, etc., did 
wilfully and feloniously further neglect and 
omit to do, and cause to be done, and to re¬ 
quire to be done, everything in their power, 
and to use and exercise every care and pre¬ 
caution in their power, necessary to render 
and make the performance of the part of the 
work last mentioned, safe and secure, and 
free from danger to the lives of the persons 
in the building at the time being; but being so 
wholly unmindful, neglectful and regardless 
of their duty in that behalf, to the contrary, 
did then and there, etc., improperly remove, 
and cause to be removed, and suffer and per¬ 
mit to be removed, from around, about and 
under the pier last aforesaid the earth, sup¬ 
porting the same, without first having re¬ 
lieved, or caused said pier to be relieved, by 
the device called shoring, or in some other 
feasible way, from the great pressure upon 
it of the weight of the iron columns, beams, 
etc., and parts of the second and third floors 
immediately above it.” (Italics ours). 


The mere comparison of the two quotations, one 
from the indictment in the present case and the 
other a summary of the charge against the defend- 





ants in the Ainsworth case, is fatal to the Govern¬ 
ment’s contention with respect to the misapplica¬ 
tion of the principles of the Ainsworth case by the 
lower Court in sustaining the demurrers. We find 
in them the same general charges of negligence with 
respect to the undertakings, assumptions and con¬ 
duct of the work by the defendants, and the same 
conclusions of law with respect to negligence as well. 
What was insufficient in the Ainsworth case is in¬ 
sufficient here. 

Where the act charged itself is in pursuance of a 
lawful enterprise, such as the construction of a 
building, and only becomes unlawful by virtue of the 
particular circumstances, it is well established that 
the matters wherein the illegality consists must be 
set out in the indictment. In the words of Chief 
Justice Alvey: 

“This is especially necessary where the act or 
omission charged as producing the injury is not in 
itself necessarily unlawful, but only becomes so by 
its peculiar circumstances and relations to the re¬ 
sult that follows, in the natural sequence of events.” 
See also to the same effect: Pearce vs. State, 33 
Tenn. 63; Com. vs. Clark, 4 A. H. S. M. 105; Twelve- 
Mile Turnpike Co. vs. Com., 4 Ky. Law Rep. 366. 
Yet the averments against Mr. Ford, with respect to 
negligent construction, as was shown in our analysis 
of the indictment, are confined to a general charge 
that he negligently designed, fabricated and fur¬ 
nished the structural steel and iron—during a 
period of one year, five months and twenty-one days. 
As well charge an engineer on the Pennsylvania 
Railroad between Washington and Neiv York with 
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the offense of negligently operating his locomotive 
for a like period, or, adverting to a comparison fa¬ 
vored by the Government, as well charge a motorist 
with negligently running his automobile on Penn¬ 
sylvania Avenue during the same period. 

B. Are the Defects of Paragraph Ten Cured by 

Subsequent Averments? 

The Government’s brief would create the impres¬ 
sion that the grave defect of the tenth paragraph in 
charging negligence merely in generic terms is cured 
by the averments of other paragraphs of the indict¬ 
ment. It observes what nobody denies that the in¬ 
dictment must be construed as a whole, and speaks 
of the supposed allegations of the “improper and 
inadequate plans and designs” of Mr. Geare and 
the “insufficient strength” and “inherent faults 
and weaknesses” of Mr. Ford’s steel and iron, thus 
attempting to bolster up the averments of negli¬ 
gence by gravely citing these allegations as aver¬ 
ments of constituent facts. But nowhere in the in¬ 
dictment is Mr. Geare charged with negligence be¬ 
cause of his improper and inadequate plans and de¬ 
signs, or Mr. Ford charged with negligence because 
of the insufficient strength and inherent faults and 
weaknesses of his steel and iron—most assuredly 
not in the twelfth paragraph, which the Government 
cites as supporting such a construction. The 
twelfth paragraph simply avers that as the defend¬ 
ants well knew, the Knickerbocker Theater when 
completed, “ as a result of the several and joint fail- 
ures and neglects hereinbefore stated,” was in a 
dangerous and unsafe condition, in consequence of 





improper and inadequate plans and designs, inhe¬ 
rent faults and weaknesses, faulty construction and 
insufficient placing of materials, improper assemb¬ 
ling of materials, insufficient provision for the sup¬ 
port of the weight of the roof and roof slab upon 
the walls and upon the structural steel and iron, in¬ 
adequate supervision and superintendence, inade¬ 
quate inspection, and other conditions. (K., p. 7). 
The enumerated defects are thus stated to be the 
“result of the several and joint failures and neg¬ 
lects hereinbefore stated,” which necessarily has 
reference to the failures and neglects described in 
paragraph 10. Consequently the sufficiency of all 
of the averments of paragraph twelve are entirely 
dependent upon the allegations in paragraph ten 
as to such failures and neglects, and, if the latter 
paragraph is had , the former must fall with it. 

But more than that, there is nothing in the 
twelfth paragraph which charges that the steel and 
iron supplied by Mr. Ford was of insufficient 
strength or defective because of inherent faults and 
weaknesses. To he sure, there is mention of mate¬ 
rials in the building of insufficient strength and af¬ 
flicted with inherent faults and weaknesses; hut 
what materials were of this description? All that 
were in the building? But if that were intended , it 
was not alleged, and cannot he inferred. It may be 
contended that the mention of Mr. Ford’s name in 
this paragraph coupled with the previous allegation 
that he furnished the steel and iron has the effect of 
singling out his steel and iron as of insufficient 
strength and of inherent faults and weaknesses. 
But that will not do, for despite the use of the words 
“joint and several,” the charge of this paragraph 
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is joint and not several; by it Mr. Ford is declared 
to be responsible not for defects of which he was the 
individual author, but for all defects. Such vague , 
haphazard and indefinite averments as are con¬ 
tained in this paragraph do not allege with the cer¬ 
tainty and precision requisite in a criminal indict¬ 
ment that Mr. Ford's steel and iron were insufficient 
or defective. Furthermore, as will be later devel¬ 
oped, there is no responsibility on the shoulders of 
one defendant for the acts or omissions of his co¬ 
defendants, and the paragraph under discussion 
being entirely expressive of a joint charge in the 
absence of joint liability, is entirely null and void. 
It is little to be wondered that the lower Court ac¬ 
corded it so little serious consideration. 

C. Creation of Dangerous Condition Not Effectually 

Charged. 

It is the claim of the Government that the de¬ 
fendants and each of them are not only charged by 
the indictment with the commission of manslaughter 
through criminal negligence, but they are also 
charged by the indictment with the creation of a 
dangerous condition resulting in the death of the 
deceased by the twelfth paragraph. But this charge 
is of no avail if criminal negligence is not well 
pleaded in paragraph ten—and it is respectfully 
submitted that it has been conclusively demon¬ 
strated that it is not so pleaded—because, as we 
have heretofore shown, the sufficiency of the allega¬ 
tions of the twelfth paragraph are entirely depend¬ 
ent upon those of the tenth. It follows therefore 
that the creation of a dangerous condition has not 
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been charged with the particularity and precision 
required by the rules of criminal pleading, and such 
a charge gives no added strength to the indictment. 

D. The Charge of Failure to Warn. 

The fourteenth paragraph alleges that the col¬ 
lapse of the Knickerbocker Theater and the death 
of Mary Ethel Atkinson “were the direct, immedi¬ 
ate and inevitable result of gross negligence and 
want of skill as to the matters aforesaid, want of 
caution, circumspection and careful supervision in 
the performance by M the defendants of their said 
undertakings and assumptions in co-operation with 
one another aforesaid, as well as of the continuous 
neglect and failure on the part of the said defend¬ 
ants to notify Mary Ethel Atkinson and the owners, 
managers and users of the Knickerbocker Theater 
of the dangerous and unsafe condition of such 
theater. (R., p. 8). This paragraph also refers 
back to paragraph ten for support of its charges of 
negligence, and it is here again respectfully sub¬ 
mitted that as paragraph ten fails completely to 
charge any offense, the charge of failure to warn 
being dependent upon it, is likewise bad. 

But even if we waive entirely the faultiness of 
pleading with respect to the charge of failure to 
warn, still there is a complete and total failure to 
fix any liability upon the defendants, because no 
duty to warn anyone is charged, and if no duty was 
violated no offense was committed. 

Failure to warn if it were an offense would be a 
nonfeasance, not a misfeasance. To constitute man~ 
slaughter by omission , the duty omitted must be a 


plain legal duty imposed by law or contract upon 
the defendants personally. 

29 C. J. 1158. 

Thomas vs. People, 2 Colo. A. 513, 31 Pac. 349. 

People vs. Beardsley, 150 Mich . 206, 113 N. 

W. 1128. 

People vs. Smith, 105 N. Y. S. 1082. 

Regina vs. Smith , 2 C. & P. 449. 

Regina vs. Mabbet, 5 Cox C. C. 339. 

When negligence through omission is the basis of 
a charge for manslaughter it must appear that the 
duty to do the act omitted rested exclusively upon 
the person sought to be charged. Thus in Regina 
vs. Gray, 4 F. & F. 1048, where an accident occurred 
and the fireman on an engine was killed, and from 
all that appeared it was the duty of both the engine 
driver and the fireman, or of one of them, to keep 
the lookout required; and the fireman might have 
been keeping a lookout at the time he was killed, in 
which case it would have been his own neglect and 
not that of the engine driver which caused his death 
—the engine driver was held not liable on a charge 
of manslaughter. In Anderson & Woods vs. State, 
27 Tex. App. 177, a child was run over by a locomo¬ 
tive. The crew of the locomotive at the time con¬ 
sisted of an engineer, a fireman and two brakemen. 
It was the duty of the engineer and fireman to look 
out for obstructions and give signals of danger. 
The brakemen were convicted in the lower court of 
negligent homicide in connection with the death of 
the child. The Appellate Court, in reversing the 
conviction as contrary to the law and evidence, said; 
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‘‘It is only for a supposed omission of duty 
on their part that they have been convicted 
of negligent homicide. They omitted to look 
out for obstructions on the track. They 
might have seen the child in time to save its 
life, but they omitted to see him, or, if they 
did see him, they omitted to stop the train or 
to signal the engineer to stop it. 

“Were these omissions criminal within the 
meaning of the statute defining negligent 
homicide? We think not, because to consti¬ 
tute criminal negligence for carelessness 
there must be a violation of some duty im¬ 
posed by law, directly or impliedly, and with 
which duty the defendant is especially 
charged .’' 

After quoting from Wharton on Homicide, the 
Court proceeded: 

“And upon the subject of omission to give 
warning of danger the same author says: 
‘The test here is: Is such notice part of an 
expressed duty with which defendant is exclu¬ 
sively charged.. If so, he is responsible for 
injury which is the regular and natural result 
of his omission, but if not so bound, he is not 
so responsible” (Italics ours.) 

The indictment in the case at bar seeks to hold 
five men for an omission to give warning, seeks to 
hold them not civilly but criminally, seeks to hold 
each one not alone for his failure to give warning, 
but for the failure of his five co-defendants. The 
mere omission of a duty, assuming one to exist, by 
one of a number charged with that duty is not in its 
nature such a reckless and criminal act of negligence 
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to render him guilty of manslaughter; he may have 
relied upon one of the others to give warning; his 
failure to give warning himself may demonstrate a 
lack of the highest degree of care, may even indicate 
a want of ordinary care, but certainly does not show 
a wanton, reckless and criminal negligence warrant¬ 
ing conviction for manslaughter. The fact that the 
Knickerbocker Theater was at the time of the acci¬ 
dent in the hands of its owners and managers, and 
not in the control of any of the defendants, further 
negatives the idea of criminal negligence in failure 
to warn. As we shall hereinafter show, after the 
acceptance of the structure by the owners and mana¬ 
gers, the entire responsibility for its safety passed 
to them, and they stood in the place of the con¬ 
structors. 

E. Bill of Particulars Cannot Cure Defective 

Indictment. 

The Government contends that application for a 
bill of particulars is the proper remedy if the indict¬ 
ment is lacking in particularity. But even if a bill 
of particulars were furnished, it would not become 
a part of the record on demurrer, and the indict¬ 
ment must be in itself sufficient. 


U. S. vs. Comyns, 248 U. S. 349, 353. 

Dunlap vs. U. S., 165 U. S. 486, 491. 

This question, however, is concluded by the Ains¬ 
worth ease, where the indictment was held bad for 
the same general lack of particularity which we find 
in the indictment in this case. 
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2 . 

RESPONSIBILITY FOR NEGLIGENCE OF 

OTHERS. 

We pointed out in our analysis of the indictment 
that it charged each and every one of the defend¬ 
ants with responsibility for the acts and omissions 
of the others. Indeed, as the Government says on 
page 42 of its brief, 

“the indictment expressly states * # • 

that each and all of the defendants assumed 
and undertook the entire work, as well as each 
undertaking and assuming an integral part 
thereof, acting in unison and conjointly with 
his co-defendants.” 

This allegation would make the defendant Ford 
responsible for the plans drawn by the architect 
Geare; responsible for the cement and concrete and 
brick, stone and hollow tile furnished by Fletcher; 
responsible for the supervision of the whole build¬ 
ing by Wallace, and further responsible for the in¬ 
spection of the work by Downman. Let us con¬ 
sider for a moment the consequences of such a 
theory of liability in the case of Mr. Ford, although 
the same result would follow in the other 
cases. He is charged with the designing, fabricating 
and furnishing of the structural steel and iron. In 
short, as the indictment denominates him, he is a 
materialman. He did not erect the steel and iron . 
It is not so much as alleged that he was ever upon 
the Knickerbocker premises before, during or after 
construction. In the normal course of events a ma¬ 
terialman furnishing steel and iron would design his 
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material in accordance with general specifications 
and precise measurements given him by his custom¬ 
ers, fabricate it at his plant and send it to the place 
of construction. Perhaps he never sees the others 
engaged in the work. Is he to be responsible for the 
manner in which they perform their duties? Is it 
not a strange conception indeed which seeks to hold 
a materialman, possibly furnishing articles for hun¬ 
dreds of construction jobs, accountable criminally 
for what is done or omitted to be done by every one 
in anywise connected with all of these jobsf — ac¬ 
countable criminally for the acts and oftiissions of 
the architect, superintendent and building inspector 
who review his work and inspect his materialf By 
what token has a mere materialman authority over 
the architect, superintendent, other materialmen, 
and inspector concerned in the erection and inspect¬ 
ing of a structure for which he furnishes materials? 
Or is he to be held criminally liable without having 
the slightest authority or control over the persons 
for whose every act or omission he is criminally re¬ 
sponsible? It is indeed said that he co-operated 
with them. But are we to be told that every one in 
a complex modern society who co-operatcs with his 
fellows even to the extent of furnishing them with 
structural steel and iron for a building assumes a 
criminal liability for their acts whether of commis¬ 
sion or omissionf 

It is fully apparent that although Mr. Ford is 
charged with actually designing, fabricating and 
furnishing the structural steel and iron, he is not 
actually charged with doing anything else, and his 
failure to do or supervise the doing of the part in 
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the construction of the Knickerbocker Theater 
charged specifically to the other defendants would 
be an omission of everyone else’s duty. The indict¬ 
ment charges him with having undertaken and as¬ 
sumed responsibility for the whole enterprise, but it 
fails to indicate the source from which this duty pro¬ 
ceeded. Where the charge is one of omission of 
duty it is essential for an indictment to shoiv the ex¬ 
istence of a duty arising from contract as imposed 
by law. 

“It is likewise essential that the party charged 
must be obligated to do what he omitted to perform 
by the terms of some contract by which he is bound, 
or the law must have cast on him the obligation of 
performance.”— Tho?nas vs. People, supra. 

See also to the same effect: 

• 

29 C. J. 1158. 

U. S. vs. Knowles, 4 Sawy. 517. 

People vs. Beardsley, supra. 

State vs. Young (N. J.), 56 Atl. 471. 

People vs. Smith f supra. 

State vs. Nbakes, 70 Vt. 247, 40 Atl. 249. 

Regina vs. Hughes, 7 Cox, C. C. 301. 

There is no mention anywhere in the indictment 
of a contract and if any duty existed on the part of 
any one of the defendants to perform the duties of 
the others, it must have been one imposed by law 
No law casting such a duty is set out in the indict¬ 
ment, and the query then becomes whether the alle¬ 
gations conclusively show the existence of the duty. 
In the case of Mr. Ford, it leads us back to the ques¬ 
tion whether his co-operation to the extent of fur- 



nishing steel and iron for the building imposes on 
him a criminal liability for the alleged negligence of 
the other defendants. 

A. Criminal Responsibility Exists Only for 

Personal Acts. 

The mere statement of the question would seem 
to furnish its own answer, and preclude the neces¬ 
sity of argument. In the absence of conspiracy, 
which is not mentioned in the indictment, there is 
no criminal liability for the acts of another. To 
render a person guilty of manslaughter for the per¬ 
formance of a negligent act causing death, the neg¬ 
ligent act must have been his own individual act, 
Hilton's case 2 Lewin C. C. 214; “it must have been 
the negligence of the defendant personally,” 29 C. 
J. 1155. 

In Thomas vs. People, supra, one who was simply 
a gang boss, and entrusted with the naked execution 
of his principal’s orders, and without any discretion 
with reference to any of the particulars of that ex¬ 
ecution, was held not responsible for the death of 
four men killed in a ditch dug along a cable railway 
structure for the purpose of repairing the structure, 
by the entire structure, from the cement bed to the 
surface, careening from its location to the further 
bank of the trench, which would not have happened 
if the ditch had been dug in shorter sections, and 
braced at short and repeated intervals. The turn¬ 
ing point in the case was the absence of a showing 
of personal negligence of the defendant. 
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For the same proposition see: 

People vs. Jackson, 125 App. Div. 873, 110 
N. Y. S. 807. 

Anderson vs. State, supra. 

Regina vs. Bennett, Bell C. C. 1. 

Rex vs. Green, 7 C. & P. 156, 323 E. C. L. 549. 
Rex vs. Mastin, 6 C. & P. 396, 25 E. C. L. 492. 

B. Criminal Negligence Cannot Be Imputed. 

Nor in a criminal indictment can the negligence 
of one be imputed to another. In People vs. Scan¬ 
lon et aL, 117 N. Y. S. 57, the owner of an automo¬ 
bile was sitting in front with the chauffeur when, due 
to negligent driving, the automobile collided with a 
buggy, throwing a boy riding in the latter vehicle to 
the ground and causing injuries from which he died. 
Both the owner and the chauffeur were convicted 
of manslaughter in the lower court, and upon ap¬ 
peal the conviction of the owner was reversed. 
Smith, P. J., said: 

“These conclusions lead to the affirmance 
of the conviction of the defendant Scanlon, 
the chauffeur; but the rights of the defend¬ 
ant Albro rest upon a different basis. What¬ 
ever condemnation we may feel to give to his 
act in not stopping the car and rendering 
aid to the unfortunate victims, we cannot 
uphold his conviction for a crime without evi¬ 
dence. He was not running the machine. He 
could not turn it the few feet that were neces¬ 
sary to avoid this accident. Scanlon testified 
that his instructions were to give full leeway 
to any passing vehicle. Albro had the right 
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to assume that, with the street sufficiently 
broad to make an easy passage, the chauffeur 
would exercise the proper judgment and turn 
out his machine sufficiently to avoid a colli¬ 
sion. In the few seconds of time which 
elapsed after he might have seen that a colli¬ 
sion was to occur, he could not give directions 
which would avoid the collision. The whole 
thing was, as it were, instantaneous, in the 
control of the chauffeur, but in no way in the 
control of the owner of the car. He had not 
the wheel in hand. It is true that the chauf¬ 
feur was under the control of the owner, but 
that means general control. He might give 
general directions. It would be impossible, 
however, to give specific directions as to the 
manner of driving upon each separate piece 
of road over which they were passing. If it 
were the chauffeur’s habit to run so close to 
other cars as to cause danger, and Albro 
knew of it, without correcting it, he might be 
held liable for this negligence; but there is 
not one word of evidence to the effect that 
this was the habit of the chauffeur, and 
Albro’s conviction must rest upon his failure 
within a second of time to give directions, 
which could not even be comprehended and 
acted upon, if given, in time to have avoided 
the accident. It is not contended that for the 
purposes of a criminal prosecution the negli¬ 
gence of Scanlon could he attributed to the 
defendant Albro.” (Italics ours.) 

C. Constructor Not Liable for Acts of Fellow- 

Constructors. 

The utter baselessness of the charges of criminal 
responsibility by one person concerned in a build- 
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ing enterprise for the faults of others similarly en¬ 
gaged finds further emphasis in numerous cases 
where civil liability has been denied to exist under 
like circumstances. These civil cases usually in¬ 
volve the liability of one contractor for the negli¬ 
gence of another contractor or independent contrac¬ 
tor, but they unmistakably point to the conclusion 
that the mere fact of co-operation by two parties to 
the extent of being engaged in the construction of a 
building does not make one responsible for the neg¬ 
ligence of another. 

In Morning vs. Cramp & Co., 170 Fed. 364, the de¬ 
fendants had a contract with the City of Philadel¬ 
phia to erect a school building. Steel girders were 
piled upon the street in a negligent manner and 
plaintiff was injured while alighting from a street 
car. The defendants contended that the girders 
were piled in the street by Etter & Co., who were 
independent contractors to furnish the steel work. 
The court held that this was a complete defense, 
and that the suit had been brought against the 
wrong party. 

Another case is Waters vs. American Bridge Co., 
234 Pa. St. 7, where the action was for damages for 
personal injuries. Plaintiff was injured on a bridge 
which was in course of reconstruction. The defend¬ 
ant bridge company had made a contract with the 
County of Allegheny to accomplish the reconstruc¬ 
tion. At the time the injury occurred a sub-con¬ 
tractor was engaged in relaying the floor, and had 
left a portion of the floor in a careless manner so 
that the accident occurred. The court said in de¬ 
nying recovery: 
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4 4 If he had a cause of action against any 
one it was against the party whose negli¬ 
gence caused it and not another, having had 
as a matter of fact nothing at all to do with 
the prosecution of the work at the time of the 
accident/* 

In Cochran vs. Sess, 168 N. Y. 372, decided by the 
Court of Appeals, the plaintiff’s son was killed by 
the collapse of the walls of a building upon which 
he was a workman. The defendant contractors had 
constructed the stone foundation upon a basis of 
natural rock and of cement work placed by the 
owners. Another firm of contractors were superim¬ 
posing a brick wall when the accident happened. 
The court concluded from the evidence that the col¬ 
lapse was due either to the settling of the cement 
foundation or defects in the brick walls, and that the 
defendants were not liable, saying: 


“They are not liable, as we have seen, upon 
any contractual obligation or duty. The 
obligation that they were under to the de¬ 
ceased or the plaintiff was not different from 
that which they owed to the public at large, 
or to any other person who was lawfully in 
or about the building when it collapsed. The 
plaintiff was, therefore, bound to show that 
there was some defect in the defendants’ 
work, which as reasonably prudent men, they 
knew or should have known was of such a 
character to render the structure a menace 
or danger to human life, or render it unsafe 
for any one engaged in or about the build¬ 
ing.” 
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See further: 

Burks vs. Ireland , 166 N. Y. 305. 

Sartirana vs. New York County National 
Bank , 124 N. Y. S. 198. 

Sufferling vs. Beyl & Patterson, 139 Wis. 
510. 

In concluding our consideration of this charge of 
the criminal responsibility of every one of the de¬ 
fendants for the acts and omissions of the others, 
which is the heart and soul of the indictment—seem¬ 
ingly inserted to avoid the clear holding of the Ains¬ 
worth case that there can be no joint liability for 
violations of duties which do not rest upon all de¬ 
fendants alike—we wish to quote a striking passage 
from Wharton on Homicide, Section 80, which is 
peculiarly apposite: 

“To coerce by criminal prosecutions, every 
person to supervise all other persons and 
things would destroy that division of labor 
and responsibility by which alone business can 
be safely conducted, and would establish an 
industrial communism, by which private en¬ 
terprise and private caution would be extin¬ 
guished. Nothing can be effectually guarded 
when everything is to be guarded by every¬ 
body. No machinery could be properly 
worked if every passerby were compelled, by 
the terror of criminal prosecution, to rush 
in and adjust anything that might appear to 
him to be wrong, or which was wrong, no 
matter how it might happen to appear. By 
this wild and irresponsible interference even 
the simplest forms of machinery would be 
speedily destroyed.” 
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3. 

THERE IS A MISJOINDER OF DEFENDANTS. 

It has already been shown that the indictment 
makes no attempt to set forth any facts which im¬ 
pose liability upon each of the defendants for the 
neglects of all of the others, hut instead confines 
itself to charging such liability in the most general 
terms, so that the allegations with respect to the 
liability of one defendant for the negligence of the 
others consist merely of conclusions of law. 

Whatever may be the rule where the act is itself 
criminal, where the offense consists of doing a law¬ 
ful act in an improper manner, or of failing to do it 
at all in violation of an existing duty, it is requisite 
that the duty violated be binding upon all alike. 
Such was the allegation in Buddensieck vs. People , 
103 N. Y. 487, where no distinction was drawn in 
the indictment between either the general or the 
particular assumptions and undertakings of Bud¬ 
densieck and his co-defendant. It is respectfully 
submitted that nothing could be clearer or in this 
jurisdiction more conclusively binding than the 
holding of the Jinsivorth case upon this point. 
There, the Chief Justice said: 

“If several parties enter into a joint un¬ 
dertaking imposing upon each a personal duty 
in respect to the performance of the under¬ 
taking, and upon all alike; and by the neglect 
or omission of such duty the casualty occurs, 
resulting in the death of a third party, f we 
can perceive no reason why an indictment 
would not lie against all. * * (Italics supplied 
by court). 
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Note the phrase in the preceding quotation to 
which the Court attached great importance, as is 
evidenced by the use of italics: “and upon all 
alike.” In other words, if each of the defendants 
is charged with the neglect of an identical duty, a 
joint indictment will lie, but not otherwise. The 
holdings in the Ainsworth and Buddensieck cases 
are here in complete accord. In the Ainsworth case y 
the Chief Justice continued: 

“It is true, it is alleged, that the four de¬ 
fendants undertook and assumed the per¬ 
formance of all and every part of the work, 
and were concerned in the performance of the 
same, and that they had entire care, charge, 
control, management and supervision of the 
work. But these are simply general conclu¬ 
sions stated from the precedent facts—the 
conclusions drawn from such facts by the 
pleader. The facts should be stated upon 
the face of the indictment, that the Court 
could, by legal construction, determine 
whether there was a joint duty created and 
imposed upon all the defendants alike; and 
whether the culpable negligence, either of 
commission or omission, was of a nature to 
involve all the defendants in its criminal con¬ 
sequences, as a joint commission of a crime. 
It is very clear the obligation to perform the 
duty alleged must be shown by appropriate 
averments of fact; to have rested on all the 
defendants alike. Such averments of fact 
are wanting in this indictment. And this de¬ 
fect in the indictment is available to the de¬ 
fendants, either by demurrer or motion in 
arrest of judgment.” 
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In other words, it by no means follows that mere¬ 
ly because the defendants were all of them engaged 
in a building operation and were all guilty of negli¬ 
gence, that they are jointly liable. Facts, and not 
mere conclusions of the pleader, must be shown upon 
the face of the indictment, and those facts must es¬ 
tablish a joint liability. How is this joint liability 
to be established? The answer is plain. It proceeds 
from the iteration and reiteration of the italicized 
word “alike.” The facts must show a joint duty 
created and imposed upon all of the defendants 
alike. Each defendant must be charged with the 
same duty; each must be responsible for the same 
identical thing, and a general duty to use care in 
the construction of a building is not sufficient. 

In Com. vs. Miller, 2 Pars. Eq. Cos. 480, five elec¬ 
tion officials were indicted for violation of the law 
in discharging their respective duties as inspectors, 
judge and clerks of election. In holding that there 
had been a misjoinder of parties, the Court said: 

“But there is one general objection to the 
whole bill, which, if well taken, must dispose 
of the entire case, and it is this—The inspec¬ 
tors, judge and clerks are all joined in the 
same indictment. Can there legally be such 
a joinder for an offense alleged to have been 
perpetrated under the 102d section of the 
election law? Particularly when the offices 
are different, when the duties are distinct 
and separate, and when an election may be 
held and the judge not be called upon to per¬ 
form a single official act in relation to the re¬ 
ceiving or registering the votes? 

“We will first consider this question on 
authority, and then upon principle. 
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“The rule of law seems to be this: Where 
the offense arises wholly from any joint act, 
which in itself is criminal, without regard to 
any particular personal defendant, the indict¬ 
ment may charge the defendants either joint¬ 
ly or severally. But where the offense charged 
doth not wholly arise from the joint act of all 
the defendants, hut from such act joined with 
some personal and particular defect or omis¬ 
sion of each defendant, without which it would 
be no offense, the indictment must charge 
them severally and not jointly. For Hawkins 
says: ‘It is absurd to charge them jointly, 
because the offense of each arises from a de¬ 
fect peculiar to himself. ’ (2 Haw. P. C. 342, 
1 Chitty C. L., 220). Hence, it was decided 
in the case of Rex. vs. Weston, 1 Strange 
623, that an indictment against six, jointly 
and severally, for exercising a trade, should 
be quashed because there ought to have been 
distinct indictments. In the case of Rex vs. 
Phillips, 2 Strange 921, six were charged in 
one indictment with perjury, and four of 
them pleading were convicted. It was moved 
in arrest of judgment that they could not be 
joined, and on that ground the court arrested 
the judgment. A case is reported in 6 Mod., 
210, where there 'was an indictment against 
several for the neglect of a day of fasting by 
proclamation, which was quashed, because 
the indictment was joint and should have 
been several. 2 Haw. P. C. 343 .’’ (Italics 
ours). 


The joint indictment in the case at bar is thus 
wholly bad unless recourse be had to the absurd 
theory of liability of each defendant for the negli¬ 
gent acts and omissions of all of the others, and 
this is the recourse the Government takes in the 
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short space it devotes in its brief to the question of 
misjoinder, where this preposterous theory is stated 
in several forms on page 42. It is submitted that 
nothing could more conclusively demonstrate that 
there is here a clear case of misjoinder. 

4 . 

THE QUESTIONS OF DUTY AND PROXIMATE 

CAUSE. 

The Government contends that there was a duty 
on the part of the defendants to exercise reasonable 
care under the circumstances, and that the acts of 
the defendants were the proximate cause of the in¬ 
jury. It is our contention that not only was there 
no legal duty upon the defendants to any third per¬ 
son on the Knickerbocker Theater premises after 
the theater had been turned over to its owners, but 
that the negligence, if any, of the defendants was 
not the proximate cause of the injury. 

In maintaining that the defendants were under no 
duty to exercise care in the erection of the Knicker¬ 
bocker Theater, for a violation of which they are 
criminallv liable under the facts set out in the indict- 
ment, we do not mean to say that they were under 
no duty whatever. They were, for instance, under 
the duty of exercising care that no one was hurt 
while they were in possession and control of the 
premises. But they were not under the specific 
duty for whose violation they are here sought to be 
held accountable. Legal duties are of various kinds 
and run to various persons. Before there can be a 
liability either civil or criminal, there must be a 
duty to the person injured at the time of the injury. 
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The duty of defendants to exercise care was a lim¬ 
ited duty; it did not run to members of the general 
public who would be upon the theater premises 
after the completion of the work. When a con¬ 
structor engages in the erection of a building he 
assumes no duty to third persons who come on the 
premises after his work is finished and the owner 
resumes possession and control. By acceptance and 
consequent use the owner assumes to the world the 
whole responsibility for the sufficiency of the 
structure. 

The alleged negligence of the defendants cannot 
be the proximate cause of the death of Mary Ethel 
Atkinson. The indictment shows on its face that 
the unnamed owners and managers were in posses¬ 
sion and control of the premises at the time of the 
disaster. These owners and managers were under 
the duty of securing the safety of the theater; upon 
them was the duty of repair. As the event showed, 
they were negligent in the performance of these du¬ 
ties. They were also negligent in using the premises 
while such premises were in an unsafe condition. It 
was therefore the negligence of the owners and 
managers which was the proximate cause of the 
death of the deceased, and the intervention of this 
negligence precludes the possibility that the negli¬ 
gence, if any, of the defendants was the proximate 
cause of the collapse. 

A. Constructor Not Liable After Completion and 

Acceptance of Work. 

A building contractor or sub-contractor is un¬ 
doubtedly responsible for his acts of negligence as 
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long as he remains in possession and control of the 
premises, but after the work has been completed, 
after he has quit the place and turned the premises 
over to the owners, the situation is completely al¬ 
tered. From the moment he surrenders possession 
and control, the builder has no right to enter, and if 
he does so, it is as a trespasser. The correction of 
defects is utterly beyond his power. Owners and 
tenants may, and frequently do, make alterations, 
sometimes small and sometimes extensive, and these 
changes are often of a nature destructive to the sta¬ 
bility of the structure; yet the constructor, who is 
ordinarily unaware of their having been made, is 
absolutely helpless. The idea of a long-continuing 
liability for defects accompanied by an absolute 
inability to remedy is opposed to every conception 
of justice and fairness. It is the plain dictate of 
reason that liability for defects should be co-exten- 
sive with remedial power, but should not extend be¬ 
yond that point. 

In the words of Circuit Judge Baker in Gailbraith 
vs. Illinois Steel Co. 133 Fed., 485, where he held a 
builder free from liability after the structure had 
been turned over to the owners: 

“If the law should hold all the builders and 
makers and contractors in the land to a par¬ 
ticular duty to their contractees, and at the 
same time to another duty to use care that the 
thing shall be inocuous as it passes through 
the hands of all mankind,—a duty separate 
and distinct from the first, which might or 
might not be coextensive with the first, but, 
whether so or not, unavailingly to avoid the 
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second—we fancy few persons would be will¬ 
ing to do business in the face of the insuf¬ 
ferable litigation that would ensue. True, 
the common law,—that irrisistable fount of 
which the taps are in the hands of the court— 
might have been turned to water the plain¬ 
tiffs contention, but we think it evidence of 
the conception of a sound public policy that 
the courts, with virtual unanimity, have re¬ 
frained from opening the gates.” 

B. The General Rule. 

In no criminal case to which our attention has been 
directed has there been an attempt to hold a builder 
liable for negligent construction resulting in the in¬ 
jury of a third person after the work has been 
turned over to the owner of the premises. That in 
itself furnishes no little objection to the validity of 
the indictment in the case at bar. 

In discussing the questions of duty and proximate 
cause the Government in its brief cites numerous 
civil cases which are said to support the theory that 
the defendants were under a duty to the public at 
large to exercise reasonable care and that the negli¬ 
gence of the defendants was the proximate cause of 
the unfortunate disaster which occurred. We shall 
follow a like course. 

As stated in the Government’s brief, there is no 
difference between civil liability for negligent tort 
and criminal liability for manslaughter by negli¬ 
gence except that to sustain a charge of manslaugh¬ 
ter the negligence must be gross and reckless in 
character. The reason for this is obvious; it is ele¬ 
mentary that in every case whether criminal or civil, 
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before there can be liability for negligence two things 
must concur (1) a duty which has been violated, and 
(2) negligence which is the proximate cause of the 
injury. 

The civil cases which deal with this question are 
thus directly in point because they turn upon the 
questions of duty and proximate cause which are 
questions that go to the root of criminal liability for 
negligence. If there is no liability in a civil case 
by the stronger reason there is no liability in a 
criminal case. 

The numerous civil cases upon this question deal 
with the liability of contractors for construction 
work, whereas the indictment contains no mention 
of a contract. It is nevertheless a matter of com¬ 
mon knowledge that building construction is carried 
on under contract of some sort, and the court may 
properly take judicial notice of this fact as a usage 
of trade. Kentucky Bank vs. Adams , 93 U. S., 174; 
Maginn vs. Humphries Grocery Co., 192 Fed., 55. In 
U. S. vs. Ferger, 250 U. S., 199, 204, the Supreme 
Court said: 

“That as instrumentalities of interstate 
commerce, bills of lading are the efficient 
means of credit resorted to for the purpose 
of securing and fructifying the flow of a vast 
volume of interstate commerce upon which 
the commercial intercourse of the country, 
both domestic and foreign, largely depends, 
is a matter of common knowledge as to the 
course of business of which we may take ju¬ 
dicial notice.” 
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A bill of lading is merely a special kind of con¬ 
tract and if judicial notice may be taken of its use, 
then certainly it is perfectly competent to take like 
notice that when a building is constructed by one 
person for another the work is done under contract. 

Furthermore, there is stronger ground for hold¬ 
ing a constructor liable when his work is performed 
under contract than if he were a mere volunteer, in 
view of the possible effect of the contract in impos¬ 
ing a duty to exercise care where otherwise none 
might exist. 

Adverting first to the authoritative legal encyclo¬ 
pedias and text-books, we find them emphatic in up¬ 
holding the proposition for which we are here con- 


“The contractor is not liable, as a general 
rule for injuries to a third person, occurring 
after his completion of the work and its ac¬ 
ceptance by the employer, and resulting from 
his failure to properly carry out his contract. 
His exemption from liability in this respect 
is that which exists in favor of any person 
building a structure or furnishing an article, 
as against a third person injured by defects 
in such structure or article, and is based on 
the general rule of law that one is liable for 
a breach of contractual duty only to the other 
party to the contract.’’ 16 Am & Eng. Enc. 
Law 209. 

“The general rule is well established that 
an independent contractor is not liable for in¬ 
juries to a third person, occurring after the 
contractor has completed the work and turned 
it over to the owner or employer and the 
same has been accepted by him, though the 
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injuries resulted from the contractor’s fail¬ 
ure to properlv carrv out his contract.” 14 
R. C. L. 107. 

“It is held that negligence of the construc¬ 
tor in constructing a building will not render 
him liable to a third person who is injured 
in consequence thereof after the work has 
been completed and accepted by the owner of 
the building.” 20 R. C. L. Par. 44. 

“The general rule is that, after the con¬ 
tractor has turned the work over, and it has 
been accepted by the proprietor, the con¬ 
tractor incurs no further liability to third 
parties by reason of the condition of the 
work, but the responsibility, if any, for main¬ 
taining or using it in its defective condition, 
is shifted to the proprietor.” Note in 32 
L. R. A. (N. S.) 969. 

In Cooley, Torts, 1486, appears the following 
statement: 

“The general rule is that a contractor, man¬ 
ufacturer, vendor, or furnisher of an article 
is not liable to third parties who have no con¬ 
tractual relations with him for negligence in 
the construction, manufacture, or sale of such 
article. ’ ’ 

and in Thompson, Negligence, 2d Ed. par. 686: 

“The general rule is that after the con¬ 
tractor has turned the work over and it has 
been accepted by the proprietor, the contrac¬ 
tor incurs no further liability to third parties, 
by reason of the condition of the work, but 
the responsibility, if any, for maintaining or 
using it in its defective condition, is shifted 
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to the proprietor. The contractor remains 
liable, if at all, only to the proprietor for a 
breach of his contract.” 

and in Wait, Engineering & Architectural Jurispru¬ 
dence, page 568: 

4 ‘If work is done by a contractor not in its 
way a nuisance, but which becomes so by rea¬ 
son of the manner in which the contractor has 
performed it, the owner or company becomes 
responsible at once if he accepts the work in 
that condition. But before acceptance the 
owner must see to it that the work, as to 
strength and durability, and as to all other 
particulars necessary to the safety of th6 
property and persons of third parties, is sub¬ 
jected to proper tests; and that it is sufficient. 
By acceptance and consequent use the owners 
assume to the world the responsibility of its 
sufficiency. 

“Acceptance of important works, as has 
been shown in other parts of this work, is an 
act which should be attended with appropriate 
formality and preparation. A searching in¬ 
spection of the work itself, and careful review 
of all the circumstances and events connected 
with it, will frequently reveal many things 
that would otherwise be overlooked. Tests, 
actual use, or service, under the control and 
superintendence of the contractor, are ad¬ 
vised. After the owner has accepted a work 
or a structure he is liable for subsequent in¬ 
juries caused by the natural results of the 
work, he having assumed the responsibility of 
its sufficiency. From the act of acceptance 
by the owner the liability of the contractor 
ceases. The owner is responsible after ac- 




4 ^ 


ceptance, even though the accident is due to 
the negligent performance of the contractor. 
A formal acceptance, it seems, is not neces¬ 
sary. It is enough if the owner or city has 
assumed control of the structure. The owner 
must have possession and control, or there is 
no such ratification of the contractor’s work 
as will render him liable thereon.” 

Turning to the cases in which the courts have con¬ 
sidered this question, we find overwhelming sup¬ 
port of the principles enunciated in the above quo¬ 
tations. In Savings Bank vs. Ward, 100 U. S., 195, 
an attorney gave to a client a certificate setting 
forth a good title in the latter to a certain tract of 
land. The client obtained a loan from a bank on 
the strength of the certificate, giving a mortgage on 
the property as security. The loan was not paid 
and when the bank attempted to enforce the mort¬ 
gage it was discovered that prior to the date of the 
certificate the client had executed a conveyance in 
fee to a third party. The bank sued the attorney 
for negligence in giving a false certificate. It was 
held that the attorney owed no duty to the bank 
because there was no privity of contract and re¬ 
covery was denied. The opinion of the court con¬ 
tained an elaborate review of the question of lia¬ 
bility for negligence in the absence of privity of 
contract and recognized the true rule applicable to 
the case at bar in the following language: 

‘‘Builders of a public work are answerable 
only to their employers for any want of rea¬ 
sonable care and skill in executing their con¬ 
tract, and they are not liable to third persons 
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for negligence or injuries which may happen 
to them from imperfections of the structure 
after the same is completed and has been ac¬ 
cepted by the employers. Mayor & C. of Al¬ 
bany vs. Cunliff, 12 N. Y. 165, 174.” 

The statements of law in Bank vs. Ward, supra, 
have been recognized as settling the rule in Federal 
Courts. In McClaren vs. U. S . Shoe Machinery Co., 
166 Fed. 712, decided in 1909 by the Circuit Court 
of Appeals, Fifth Circuit, plaintiff was employed by 
a shoe manufacturing company which used machines 
leased from defendant and was injured while at work 
on one of these machines. He brought suit alleging 
that at the time of the accident the machinery was 
in a dangerous and defective condition. The court 
held that the defendant as manufacturer and licensor 
of the machinery owed no duty to plaintiff which 
would render it liable for such injury. Putnam, J., 
in delivering the opinion of the Court said, on 
page 713: 

“The general rule is that there is no duty 
out of which any liability arises such as is 
claimed by plaintiff. There are exceptional 
cases, nearly all of which are covered by the 
index to Chapter 12, Pollock’s Law of Torts 
(6th Eng. Ed.) as, for example, in regard to 
dangerous and vicious animals, explosives and 
other dangerous goods, poisonous drugs, and 
we may add, injurious articles of food of 
which Bishop vs. Webber, 138 Mass. 411, 1 
N. E. 154, 52 Am. St. Rep. 715, cited by the 
plaintiffs is an example. The case at bar has 
no relation to any such exceptions. If there 
were any question about this rule elsewhere, 
it is settled^ so far as the Federal Courts are 
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concerned, by an elaborate statement of it in 
Savings Bank vs. Ward, 100 U. S. 195, 202, 
25 Law Ed. 621, et seq. The reasoning there¬ 
in has never been in anywise contravened or 
diminished.’ ’ 

In Salliotte vs. King Bridge Co., 122 Fed. 578, 65 
L. R. A. 629, decided in 1903, by the Circuit Court 
of Appeals, Sixth Circuit, by a very able court con¬ 
sisting of Lurton, Day, and Severens, Circuit Judges, 
the defendant bridge company had contracted with 
two townships divided by the River Rouge and with 
an electric railway company to build a bridge over 
the stream. Plaintiff, the owner of land in the 
vicinity of bridge, claimed that because of negligent 
or, wrongful construction, including excessive dredg¬ 
ing, the current of the river was deflected so as to 
carry away part of his land. One of the grounds 
on which the defendant was held free from liability 
was that a contractor was not liable for negligence 
in construction after he has turned over the premises 
to the owner. Judge Lurton, afterwards a member 
of the Supreme Court of the United States in deliv¬ 
ering the opinion of the court said: 

“So far as the plaintiff’s case is rested 
upon damages due to any defective construc¬ 
tion for which the defendant might be liable 
upon its contract to the owners of the bridge, 
it is not maintainable, because there is not 
the slightest evidence that any damage oc¬ 
curred until after the completion of the bridge 
and its acceptance by the township. There is 
no rule under which a third person may 
recover damages against a builder or con¬ 
tractor for an injury sustained by reason of 
defective construction if the thing constructed 
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is not inherently and necessarily dangerous, 
when the injury did not occur until after the 
builder or contractor had parted with the 
possession and title. The liability of the 
builder or contractor for defective construc¬ 
tion is to the person with whom he was under 
contractual relations, and a stranger can hold 
him liable after he has parted with possession 
only under exceptional circumstances. Mar- 
quardt vs. Ball Engine Co., 58 C. C. A. 462, 
122 Fed. 374, this rule has been applied to 
suits by strangers for injury arising from 
defective construction of bridges and houses 
(Albany vs. Cunliffe, 2 N. Y. 165; Curtin vs. 
Somerset, 140 Pa. 70, 12 L. R. A. 322, 23 
Am. St. Rep. 220, 21 Atl. 244) and to an 
action against a contractor for an injury from 
a burst in the sewer. First Presby. Con¬ 
gregation vs. Smith, 163 Pa. 561, 26 L. R. A. 
504, 43 Am. St. Rep. 808, 30 Atl. 279.” 


In the following year the Circuit Court of Ap¬ 
peals, Seventh Circuit, made a similar holding in a 
building case, Gailbraith vs. Illinois Steel Co., supra . 
Plaintiff had made a contract with a sprinkler com¬ 
pany for the installation in her building of a sprink¬ 
ler system, including a storage tank according to 
certain plans and specifications which were incor¬ 
porated into the contract between the parties. The 
plans specified a steel triangular support for the 
tank and defendant constructed this support under 
a contract with the sprinkler company. The tank 
afterwards collapsed due to defective construction 
of the support, a tie number called for by the speci¬ 
fications having been omitted. It was held that de¬ 
fendant was under no duty to the plaintiff and the 
action could not be maintained. Circuit Judge Baker 
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in delivering the opinion of the Court declared the 
applicable law as follows: 

“If defendant owed to the sprinkler com¬ 
pany any duty to exercise care that the com¬ 
pleted structure should withstand the wind, 
then, if the contract had called for the very 
steel support that defendant erected, full per¬ 
formance of the contract would be no defense 
to an action ex delicto for breach of the sup¬ 
positious duty. It follows that the only duty 
owed by defendant to the sprinkler company 
was to perform the contract as it was made, 
and that the only party who coulc} sue defend¬ 
ant for a breach of dutv that was created 
and measured by the contract was the defend- 

ant’s contractee, the sprinkler company.” 
#*#### 

“And, furthermore, the subsequent and 
intervening acts of the tank company, the 
sprinkler company, and the plaintiff saved 
defendants omission of the tie number, from 
being the proximate cause of the accident.” 

In Du Bois Electric Co. vs. Fidelity Title & Trust 
Co., 238 Fed. 129, L. R. A. 1917 C, 907, defendant 
electric company was employed to erect a banner 
across a street for a political party. At one end 
the banner was secured to a chimney which during 
a high .wind fell as the result of the negligent meth¬ 
ods used by defendants in securing the banner injur¬ 
ing the plaintiff’s intestate who was passing along 
the sidewalk below. Circuit Judge McPherson held 
in delivering the opinion of the Court: 

“The verdict necessarily implies that the 
work was negligent, and for the legal conse- 
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quences thereof the company may have been 
liable on its contract with Skinner. But it 
had no contract with Pancoast, and if it is 
bound to make reparation for his injury, 
this must be for the reason that it owed him 
a duty as a person rightfully using the street. 
But as we decided in 133 C. C. A. 662, 218 
Fed. 60, the banner was not in itself a nuis¬ 
ance, and the only ground, therefore, for 
holding the defendant liable to Pancoast 
would be a continuing duty resting on the 
company so to maintain the banner that per¬ 
sons on the street should not be in danger. 
The plaintiff’s difficulty is that no facts were 
proved to support the inference of such a 
duty. The company’s only relation to the 
work grew out of its employment by Skinner, 
which was limited in scope and time and had 
been fully performed. The company had no 
further control over the banner. It had noth¬ 
ing to do with the supporting buildings, and 
had no right to enter them without permission 
from the occupiers. * * *” 

“The jury should have been instructed to 
find a verdict for defendant, and the judg¬ 
ment is therefore reversed and a new trial 
awarded.” 

In Williams vs. Edward Giller Dock , Bridge & 
Construction Co., 258 Fed. 591, the Court said: 

“The general rule of law, subject to cer¬ 
tain exceptions, not now material to note, is 
that after the constructor has turned over the 
work and it has been accepted by the owner, 
the contractor incurs no further liability to 
third persons by reason of the condition of 
the work, but the responsibility for maintain¬ 
ing it and protecting other persons against 
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danger from or the use of it in a defective 
condition, or failing to give notice or warn 
of dangers to be apprehended from its exist¬ 
ence, is then shifted to the owner. This rule 
of law is not contested. In fact the counsel 
for both parties cited and relied in part upon 
the same cases.’’ 

In Daugherty vs. Herzog , 145 Ind. 255, 44 N. E. 
457, 32 L. E. A. 837, the defendant had remodeled 
the front of a store building which after acceptance 
of the job by the owner collapsed and killed the 
plaintiff’s daughter. The plaintiff brought action 
for damages charging negligent construction. A de¬ 
murrer to the declaration was sustained by the trial 
court whose action was affirmed on appeal. The 
Court held: 

“The rule is that an action for negligence 
will not lie unless the defendant was under 
some duty to the injured party at the time 
and place where the injury occurred, which 
he has omitted to perform. * * * The 

only person to whom appellee owed any par¬ 
ticular duty was the one with whom he con¬ 
tracted. * * * Appellee was not in 

possession of the building. The repairs had 
been completed and accepted long before ap¬ 
pellant’s daughter was injured. The rule in 
this class of cases is thus stated in Whart. 
Neg. (2d Ed.), Par. 438: ‘There must be 
some causal connection between the negli¬ 
gence and the hurt, and such casual connec¬ 
tion is interrupted by the interposition be¬ 
tween the negligence and the hurt of any 
independent human agency. Thus, a con¬ 
tractor is employed by a city to build a bridge 
in a workmanlike manner, and after he has 
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finished his work, and it has been accepted 
by the city, a traveler is hurt while passing 
over it, by a defect caused by the contractor’s 
negligence. Now, the contractor may be liable 
to the city for his negligence, but he is not 
liable in an action on the case for damages. 
The reason sometimes given to sustain such 
conclusion is that otherwise there would be 
no end to suits. But a better ground is that 
there is no causal connection, as we have seen, 
between the traveler’s hurt and the contract¬ 
or’s negligence. The traveler reposed no con¬ 
fidence in the contractor nor did the contractor 
accept any confidence from the traveler. The 
traveler no doubt reposed confidence in the 
city that it would have its bridges and high¬ 
ways in good order; but between the contractor 
and the defendant intervened the city an in¬ 
dependent responsible agent, breaking the 
causal connection.’ * * * It is clear, we 

think, from the authorities that a contractor, 
in a case like the one in hand, is not liable, 
for mere negligence to a third party to whom 

he owed no dutv.” 

•> 

It may not be amiss before concluding this partial 
review of the rule of 11011 -liability of a contractor for 
injuries to third persons after lie has parted control 
with the structure or article, to quote the remarks 
of Jufjge Sanborn in commenting upon this rule in 
Unset vs. J. /. Case Threshing Machine Co., 120 
Fed. 865, 61 L. R. A. 303: 

“It is, perhaps, more remarkable that the 
current of decisions throughout all the courts 
of England and the United States should be 
so uniform and conclusive in support of this 
rule, and that there should, in the multitude 
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of opinions be but one or two in conflict with 
it, than it is that such sporadic cases should 
be found. They are insufficient in themselves, 
or in the reasoning they contain, to overthrow 
the established rule which prevails through¬ 
out the English speaking nations.” 

For further authorities see— 

Curtain vs. Somerset, 140 Pa. St. 70, 12 
L. R. A. 322; 

Boswell vs. Laird, 8 Cal. 469, 68 Am. Dec. 
345 • 

Wood vs. Sloan (N. M.), 148 Pac. 507, L. 

R. A. 1915, 756; 

Styles vs. Long Co., 67 N. J. L. 413; 
Marshall Field et al vs. French, 80 Ill. App. 
78; 

Mealy vs. Herdel et al., 210 Ill. App. 387; 
McCrory vs. Thomas, 109 Va. 373, 63 S. E. 
1011 . 

Marquardt vs. Ball Engine Co., 58 C. C. A. 
462, 122 Fed. 374; 

Bragdon vs. Perkins-Campbell Co., 87 Fed. 
109; 

Losee vs. Clute, 51 N. Y. 494; 

Heizer vs. Kinqsland & Douglas Mfq. Co. 

(Mo.), 15 L. R. A. 821; 

Loop vs. Litchfield, 42 N. Y. 351; 

Cross vs. Foster, 17 App. Div. 402, 45 N. Y. 

S. 215; • 

Sproul vs. Hemingway, 14 Pick 1, 25 Am. 

Dec. 350; 

Gorham vs. Gross, 125 Mass. 240; 
Nickerson vs. Bridgeport, 46 Conn. 24, 32 
Am. Rep. 1; 

McCaffrey vs. Mossberg & G. Mfg. Co., 23 
R. I. 381, 55 L. R. A. 822, 91 Am. St. Rep. 
637, 50 Atl. 651; 
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Slattery vs. Colgate, 25 R. I. 220, 55 Atl. 
639; 

Reynolds vs. Braithwaite, 131 Pa. 416; 
Smith vs. Pa. R. Co., 201 Pa. 131, 50 Atl. 
829; 

O’ Loughlin vs. Jefferson Co., 56 Pa. 62; 
Heindirk vs. Louisville Elevator Co., 122 
Ky. 675, 92 S. W. 608, 5 L. R. A. (N. S.) 
1103; 

Simmons vs. Gregory, 120 Ky. 116, 85 S. W. 
751; 

Carter vs. Harden, 78 Me. 528, 7 Atl. 392; 
Willis vs. White , 150 N. C. 199, 63 S. E. 942, 
134 Am. St. 906; 

Lee County vs. Yarbrough, 85 Ala. 590, 5 
So. 341; 

Williams vs. Stillwell , 88 Ala. 333, 6 So. 914; 
O'Neill vs. James (Mich.), 68 L. R. A. 342; 
Mott vs. Cherryvale Water & Mfg. Co., 48 
Kans. 12,15 L. R. A. 375, 30 Am. St. Rep. 
267, 28 Pa. 987; 

Bailey vs. Northwestern Ohio Nat. Gas. Co., 
4 Ohio C. C. 471; 

Burdick ts. Cheadle, 26 Ohio St. 393, 20 
Am. Rep. 762; 

J. I. Case Plow Works vs. Niles & S. Co., 90 
Wis. 590, 63 N. W. 1013; 

Zieman vs. Kreckhefer Elevator Mfg. Co., 
90 Wis. 497, 63 N. W. 1021. 

Vicksburg vs. Holmes (Miss.), 51 L. R. A. 

(N. S.) 469, 63 So. 454; 

Collis vs. Selden, Law Rep. 3, C. P. 496. 


C. Exceptions to the General Rule. 

There are few broad general principles in the law 
which due to the play upon them of other equally 
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well established principles are not subject to some 
qualifications, and what is usually the case is tiue 
with respect to the general rule here involved. There 
are a few cases which at first glance may seem 
adverse, yet which when subjected to careful judicial 
scrutiny have uniformly been segregated into fairly 
well defined exceptions. Nothing can more effectu¬ 
ally prevent confusion or subserve the clarification 
of the rule and the cases to which it is applicable 
than to select for illustrative purposes a few of 
these exceptional cases, grouping them under proper 
headings and pointing out the distinguishing fea¬ 
tures which give them their classification. 

In these cases the courts have discovered special 
considerations sufficient to create a duty on the part 
of the contractor or manufacturer to the public at 
large, to third parties as well as to the parties in 
privity of contract, or have found the circumstance 
to be such that the duty of the contractor to third 
persons, which ordinarily ends .with the shifting of 
possession and control, is held to continue. In these 
cases the facts which invoke a given exception are 
also uniformly sufficient to negative a break in the 
causation proceeding from the contractor’s negli¬ 
gence. Judge Sanborn, after a careful review of the 
authorities in Huset vs. J. I. Case Threshing Ma¬ 
chine Co ., supra , has enumerated three exceptions: 


“There are three exceptions to this rule. 


“The first is that an act of negligence of a 
manufacturer or vendor which is imminently 
dangerous to the life or health of mankind, 


which is committed in the preparation or sale 
of an article intended to preserve, destroy, or 
affect human life, is actionable by third per¬ 
sons who suffer from the negligence. * * * 

“The second exception is that an owner’s 
act of negligence which causes injury to one 
who is invited by him to use his defective 
appliances upon the owner’s premises may 
form the basis of an action against the owner. 

“The third exception to the rule is that one 
who sells or delivers an article which he 
knows to be imminently dangerous to life or 
limb to another without notice of its qualities 
is liable to any person who suffers an injury 
therefrom which might have been reasonably 
anticipated, whether they were any contrac¬ 
tual relations between the parties or not. 

• • # M 


To these exceptions an exhaustive study of the 

cases leads us to conclude that two others mav be 

* 

added, making a total of five. Adopting those men¬ 
tioned by Judge Sanborn as the first three, a fourth 
appears where the manufacturer or constructor had 
full knowledge of the defects rendering the articles 
or structure dangerous, resulting in a deliberate con¬ 
cealment amounting to fraud. A possible fifth ex¬ 
ception is said to exist in the cases of nuisances 
per se. 

(1) Inherently Dangerous Instruments. 

Waters-Pierce Oil Co. vs. Deselms, 212 U. S. 159, 
quoted by the Government’s brief as an authority in 
favor of a holding of liability in the present case, 
furnishes an instance of the first exception. The Oil 
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Company sold to a merchant, who retailed part of it 
to Deselms, a quantity of kerosene which the com¬ 
pany and its agents knew to contain a large admix¬ 
ture of gasoline. The wife of Deselms in using the 
kerosene to kindle a fire was killed with her two chil¬ 
dren in an ensuing explosion and fire. The Court 
said: 


“In Savings Bank vs. Ward, 100 U. S. 195, 
relied upon by the oil company, it is true an 
attorney-at-law was held not to be liable to 
a third person for the negligent performance 
of a contract to examine the title to certain 
real estate, because of the absence of a con¬ 
tractual relation. But the distinction between 
the principle which was there controlling and 
the one which is here applicable was pointed 
out in the opinion of the court in that case, 
where it said (page 204): 

‘Pharmacists or apothecaries who com¬ 
pound or sell medicines, if they carelessly 
label a poison as a harmless medicine, and 
send it so labeled into the market are liable 
to all persons, who, without fault upon their 
part, are injured by using it as such medicine, 
in consequence of such false label; the rule 
being that the liability in such a case arises, 
not out of any contract or direct privity be¬ 
tween the wrongdoer and the person injured, 
but out of the duty which the law imposes on 
him to avoid acts in their nature dangerous 
to the lives of others. * * * Thomas vs. 

Winchester, 2 Seld. 393, 410.’ ” 

Gasoline is an indisputably dangerous article and 
the oil company sent it out under the label of kero- 
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sene, a much less dangerous substance which can 
be used with impunity where gasoline would wreak 
havoc. Similarly, manufacturers of other articles 
imminently dangerous, such as guns, explosives, 
poisons, and gas have been held to liability regard¬ 
less of privity of contract, but the courts have uni¬ 
formly recognized the general rule and predicated 
their decision upon inherency of danger as creating 
an exception of limited application. 

(2) Ownership Coupled with Invitation. 

In Coughtry vs. Globe Woolen Co., 56 N. Y., 124, 
we have an instance of the second exception. There 
the defendant erected on its premises a scaffold for 
the purpose of accommodating workmen engaged 
under a contract to work there. An employee of the 
contractor was killed when, due to defective con¬ 
struction, a part of the scaffold gave way. His 
representative sued for damages for his death. In 
reversing a judgment of nonsuit entered below, the 
upper court held that as the scaffold was erected 
by defendant, was in its possession, and was in use 
on its premises for the intended purposes, a duty 
was thereby raised to those who were rightfully 
using it. 

Heaven vs. Pender, Court of Appeals, L. R. 11 Q. 
B. 503 (1883) is another decision falling within this 
exception. The defendant, a dock owner under con¬ 
tract with the owner of a vessel in his dock supplied 
and put up a staging outside the ship for the use of 
painters. The plaintiff was a workman in the em¬ 
ploy of a painter who had contracted with the owner 
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to paint the outside of the ship. While engaged in his 
work the plaintiff went on the staging when one 
of the ropes by which it swung, being unfit for use 
when supplied by defendant, broke and caused plain¬ 
tiff to fall and suffer serious injuries. The defend¬ 
ant was held liable but, as pointed out by Judge Put¬ 
nam in McClaren vs. United Shoe Machinery Co., 
supra, the case is not adverse to the general rule: 

“The plaintiff relies on Heaven vs. Pender, 
L. R. 11 Q. B. D. 503, and Hays vs. Philadel¬ 
phia, 150 Mass 457, 460, 23 N. E. 225; but 
these citations fall within the class well de¬ 
scribed by Sir Gorrell Barnes, President, in 
Malone vs. Laskey (1907) 2 K. B. 141, 152, as 
follows: 

‘The class of cases in which the control 
and the possession of the premises rests 
with the owner who gives permission or in¬ 
vitation to persons to come on the premises 
in order tg work or for other purposes.’ ” 


(3) Imminently Dangerous Structures. 

The decision in Huset vs. J. /. Case Threshing Ma¬ 
chine Co., supra, embodies a good illustration of the 
third exception at the same time fully recognizing 
and forcibly stating the general rule. There the de¬ 
fendant sold to plaintiff’s employer a threshing ma¬ 
chine whose roof, although designed for the use of 
persons in walking over it in connection with thresh¬ 
ing operations, was to the knowledge of defendant 
unsafe because not adequately supported. Beneath 
part of the roof were the band-cutter and the self- 
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feeder. Plaintiff while engaged in threshing walked 
on the roof and fell through, being severely injured. 
The court .held that the threshing machine was immi¬ 
nently dangerous to the knowledge of the defendant 
and that therefore the case fell within the exception 
allowing recovery in such cases. 

Imminency of danger—the walkway was little bet¬ 
ter than a trap—and knowledge of the defect here 
stand out in bold relief. 

(4) Fraud. 

The fourth exception is exemplified by Knelling 
vs. Roderick Lean Mfg. Co., 183 N. Y. 78, 75 N. E. 
1098. The defendant was a manufacturer of farm¬ 
ing implements. It made and sold to a retailer who 
resold to plaintiff a road roller with a tongue to 
which was attached a team of horses when in use. 
The tongue was made of unsuitable material having 
a knot in it and in addition having a large knothole 
in front of the point at which the evener and the 
whiffletrees were attached. The defendant con¬ 
cealed this knothole with a plug of soft wood nailed 
in, and then the knot, the plug, the hole, the cross¬ 
grain of the wood, and the kind of wood used, were 
covered up and concealed with putty and paint, so 
that the defects could not be seen by inspection. 
The defects made the tongue so weak that when 
the roller was in use by the plaintiff the tongue 
broke, precipitating him on the ground in front of 
the roller, which passed over and severely injured 
him. The defendant was held liable upon the 
grounds of fraud and concealment. The court said: 
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“The cases establish the legal principle that 
one who sells an article knowing it to be dan¬ 
gerous by reason of concealed defects, is 
guilty of a wrong, without regard to the con¬ 
tract, and is liable in damages to any person, 
including one not in privity of contract with 
him, who suffers an injury by reason of his 
wilful and fraudulent deceit and conceal¬ 
ment.” 

The court here found fraud with all its necessary 
elements and it is hardly necessary to point out that 
fraud alone is sufficient basis for the action. 

Under this exception also comes a case decided in 
1909 by the Circuit Court for the Northern District 
of New York, and likewise cited by the Government 
as an authority ,—Pennsylvania Steel Co. vs. Elmore 
& Hamilton C. Co. 175 Fed. 176. There plaintiff and 
defendant were subcontractors of a constructor who 
had been charged with the building of a bridge, de¬ 
fendant having been employed to erect the piers, 

0 

and plaintiff to build the superstructure. The piers 
were poorly constructed and when plaintiff brought 
its machinery and tools upon the job a pier gave way 
causing damage to plaintiff’s equipment. The decla¬ 
ration alleged that the pier in question was “im¬ 
properly, fraudulently, willfully, and falsely made 
and same was rotten, weak, and wholly insufficient to 
support the weight” to be put thereon by plaintiff, 
“as the defendant well knew and believed.” A de¬ 
murrer being interposed the court sustained the 
declaration upon the grounds of fraud and of im¬ 
plied invitation to plaintiff. Fraud in this case was 
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charged by the declaration and of course admitted 
by the demurrer. 


(5) Nuisances. 

A fifth exception is said to exist in cases where 
the contractor has constructed a nuisance per se. 
This exception has not been applied in any decided 
case to which our attention has been called. It is 
merely recognized as a possibility by Mr. Thompson 
in laying down the general rule with respect to non¬ 
liability of a constructor for negligence in construc¬ 
tion after the work has been turned over, when he 
qualifies it with the statement that it is “subject 
to some qualifications, among them where the work 
is a nuisance per se.” 

D. None of the Exceptions Are Applicable. 

A review of the exceptions shows that to remove 
a case from the operation of the general rule there 
must appear from the facts one of the following cir¬ 
cumstances : 

(1) An inherently dangerous article—a danger¬ 
ous instrument. 

(2) Ownership of the premises coupled with in¬ 
vitation. 

(3) Imminency of danger coupled with knowl¬ 
edge of it by defendant. 

(4) Fraud, or 

(5) A nuisance, per se. 

Does the present indictment recite facts which 
bring the case at bar within any of these categories? 


\ 
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(1) No Inherently Dangerous Instrumentality 

Involved. 

The case at bar cannot come within this excep¬ 
tion. The indictment does not allege the presence 
of any intrinsically dangerous material, nor by any 
flight of fancy can intrinsic danger be attributed to 
a theater building or to structural steel and iron 
used in the construction thereof; for as the court 
said in Loop vs. Litchfield , supra, 

“ There is scarcely any object in art or 
nature from which an injury may not occur 
under such circumstances. Yet they are not 
in their nature sources of danger, nor can 
they with any regard to accurate use of 
language, be called dangerous instruments.” 

(2) No Ownership Coupled with Invitation. 

It is fully as clear that it does not come within 
the second; there is no allegation of ownership or 
invitation by any of the defendants. Quite to the 
contrary; the inescapable inference of the indict¬ 
ment is that possession and control at the time of 
the accident was vested in the unnamed persons who 
were the owners and managers, and that the de¬ 
ceased was on the premises at the invitation of the 
latter. 

(3) Theater as Constructed Not Imminently 

Dangerous. 

The theatre was not imminently dangerous at the 
time when according to the allegations the defend¬ 
ants released control. 
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Even if the building was defective, unsafe, and 
dangerous, the case does not come within this ex¬ 
ception because there is still lacking the essential 
element without which the exception can not be 
invoked—imminence of danger. Is there here pres¬ 
ent anything which supplies this sine qua non? 

It is essential to a holding of the existence of im¬ 
minent danger that the acts or omissions complained 
of nave as their natural and necessary consequence 
harm to those who are among the first users. An im¬ 
minently dangerous erection is in the nature of a 
trap which falls upon the first persons venturing 
within its hazardous precincts. Thus in Huset vs. 
J. I. Case Threshing Machine Co., supra, the acci¬ 
dent took place on the first day the threshing ma¬ 
chine was put to employment and the declaration 
upheld by the court in the face of a demurrer, al¬ 
leged the covering of the cylinder which gave way 
was “so incapable of sustaining the least weight 
that it would bend and collapse whenever anyone 
stepped upon it.” 

The indictment shows on its face that the Knicker¬ 
bocker Theater safely stood from February 21,1918, 
when it is alleged to have been completed, until Jan¬ 
uary 28, 1922, or a period of 3 years 11 months and 
7 days. 

No untoward event happened to the first patrons 
of the theater. The owners and managers in the 
long period of their possession and control had the 
fullest opportunity to perform their legally im¬ 
posed duties of securing its safety; they had every 
opportunity for repair. In a case where a holding 
of imminency of danger is proper, the possession 
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and control of the owner who resumes possession 
or the vendee who takes control, must be so short 
as to negative the idea of the shifting to him of the 
duty to the safety of the premises. But in this 
case that idea is not negatived. The period over 
which this dutv was shifted to the owners and man- 
agors was so long, and their failure to perform their 
duty is so obvious, that the chain of causation pr¬ 
eceding from the alleged negligence of the defend¬ 
ants was broken and, as the Supreme Court of the 

United States said in Bank vs. Ward, supra: 

# 

“Misfortune to third persons not parties 
to the contract would not be a natural and 
necessary consequence of the builder’s negli¬ 
gence, and such negligence is not an act im¬ 
minently dangerous.” 

Moreover, — a)id the point cannot be too strongly 
emphasized—there is nowhere in the indictment 
any allegation of imminency of danger. It is one 
thing to say, as the indictment does, that the theater 
when completed by the defendants was dangerous, 
but it is a far different matter to say that it was j 
imminently dangerous. For otherwise there would 
be no significance whatever in the use of the term 
“imminently dangerous” and the careful distinc¬ 
tion drawn by the courts between structures ivhich 
are merely unsafe and dangerous and those which 
are imminently dangerous would be entirely without 
point. 

(4) No Fraud Alleged. 

(4) It is manifest that the fourth exception does 
not apply. Fraud is not alleged nor are any of its 



essential elements present. If fraud is to be availed 
of, it must be distinctly and unmistakably alleged. 

(5) Building as Constructed Not a Nuisance. 

In the case at bar the offense described in the 
indictment is criminal negligence and it is submitted 
that it is only upon the familiar and established 
rules of negligence that the defendants can be held 
for the crime with which they are charged; they 
were indicted for manslaughter by criminal negli¬ 
gence and not for the common laiv offense of creat¬ 
ing a nuisance. 

The creation of a nuisance is in itself wrongful. 
It is an act prohibited by law. The Knickerbocker 
Theater, however, was a lawful structure. It stood 
in the same category as any other lawful structure 
in connection with the question of nuisance, for a 
lawful structure is not, and cannot be, a nuisance. 

In the words of Justice Strong, in Transportation 
Co. vs. Chicago , 99 U. S., 365: 


4 4 The case has been argued on the assump¬ 
tion that the erection of the cofferdam, and 
the necessary excavation in the street, con¬ 
stituted a public nuisance, causing special 
damage to the plaintiffs, beyond those inci¬ 
dent to the public at large, and hence, it is 
inferred, the city is responsible to them for 
the injurious consequences resulting there¬ 
from. The answer to this is that the assump¬ 
tion is unwarranted. That cannot be a 
nuisance such as to give a common law right 
of action, which the law authorizes.” 


In Thornton vs. Dow (Wash.), Ill Pac. 899, 32 
L. R. A (N. S.) 968, where the action was against 
the contractors who had built an armory building 
for damages for injury to plaintiff by the collapse of 
a balcony railing in the armory during an athletic 
meet, the court, distinguished between nuisances 
per se and other nuisances, holding: 

“The thing built or constructed here—the 
armory—of course, was not of a noxious or 
dangerous kind, and nothing noxious ema¬ 
nated from it; and within itself it could not be 
said to be dangerous. The danger would 
depend entirely upon the use to which it was 
put.” 

Judge Lurton on the same ground dismissed the 
contention that the defective bridge in Salliotte vs. 
Kings Bridge Co. supra , was a nuisance with the 
observation: 

“Being a lawful structure it is not a 
nuisance and those who constructed it are 
not, for that reason, to be regarded as tort¬ 
feasors.” 

In Benjamin vs. Metropolitan St. Ry. Co. 34 S. 
W. 590 (Mo., 1896), the action was for damages 
caused to plaintiff, a pedestrian, by falling into a 
scuttlehole on the sidewalk, the scuttlehole being 
owned by defendant. The Court said in disposing of 
the claim that the opening was a nuisance: 

“There was no evidence that openings in 
the sidewalk, such as these, are prohibited 
by municipal regulation. On the contrary an 


ordinance of the city, read in evidence, regu¬ 
lating the manner of covering such holes, 
necessarily implied authority to maintain 
them. Their maintenance, then, was not a 
nuisance per se which made defendants an 
insurer of their safe condition. The question 
is one of negligence.” 

i 

See also to the same effect 

Payne vs. Kansas City, St. J. & C. B. R. Co. 

112 Mo. 6, 17 L. R. A. 628, 20 S. W. 322; 
Com. vs. Reed , 34 Pa. 275, 75 Am. Dec. 661; 
Spencer vs. Point Pleasant & 0. River Co. 

23 W. Va. 406. 

In Casey vs. Hoover et al. (Kansas City, Mo., 
Court of Appeals), 89 S. W. 330, it was claimed on 
behalf of the plaintiff that the defendants, who had 
constructed the bridge whose collapse injured the 
plaintiff, were liable on the ground that the bridge 
as constructed constituted a nuisance. In disposing 
of this contention the court said, in words peculiarly 
applicable to the case at bar: 

“It is said by plaintiff that the bridge as 
constructed was a nuisance, for the reason 
that it was a dangerous obstruction to the 
highway from the beginning; and the statutes 
of Oklahoma relating to the subject of 
nuisance are pointed to as conclusively fixing 
liability upon defendants for the erection and 
maintenance of a nuisance, but we observe 
nothing in these enactments beyond a legis¬ 
lative enactment of well settled principle. The 
building of the bridge was ordered and con¬ 
tracted for by constituted authority in the 
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manner provided by law. As observed in the 
case of Payne vs. Railway Co. 112 Mo. 6, 20 
S. W. 322, 17 L. R. A. 628, ‘that cannot be 
a nuisance so as to give a common law right 
of action, which the law authorized.’ Words 
and Phrases Judicially Defined, Vol. V, p. 
4861; Transportation Co. vs. Chicago, 99 U. 
S. Loc. Cit. 640, 25 L. Ed. 336; Whitfield vs. 
Carrollton, 50 Mo. App. 98. There is a marked 
distinction, though sometimes ignored, be¬ 
tween causes of action based upon nuisance 
and those grounded in negligence. 1 Thomp¬ 
son on Negligence, par. 1188; Dickenson vs. 
New York, 28 Hun. Loc. Cit. 256; Benjamin 
vs. Railway Co. 133 Mo. 274, 34 S. W. 570. In 
the former case the fact of negligence is not 
an essential element for the reason that a 
thing is a nuisance when of itself it consti¬ 
tutes an unlawful annoyance or source of 
danger to others, and the author of it or the 
one who maintains it is held liable regardless 
of the degree of care exercised by him. His 

liability is of the character of an insurer. 

• • * > > 

“In this case, if the defendant is to be held 
for the erection and maintenance of a nuisance 
in the public highway, it must be upon the 
ground that the bridge in its entirety was a 
dangerous obstruction, regardless of what 
made it such; that is to say, its dangerous 
condition may have been the result of defects 
in the designs and plans, or it may have re¬ 
sulted from the negligence of the township in 
building the approaches. Obviously the con¬ 
tractor should not be held liable, if either of 
these possible causes produced the injurious 
result. The contractor is accountable for his 
own acts. The only ground upon which he 
can be held is that of failing to observe due 
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care in the performance of his contract. 
Plaintiff’s position on the subject of nuisance 
is untenable.” (Italics ours.) 

In Young vs. Smith & Kelley Co., 124 Ga. 475, 
52 S. E. 765, defendants under contract with the 
owners replaced and fastened the hatches of a vessel. . 
Plaintiff while aboard ship making preparation for 
its loading stepped upon one of the hatches, which 
gave way causing him to fall into the hold and sus¬ 
tain serious injuries. He brought an action for 
damages for negligence. The petition was dismissed 
below on general demurrer and the plaintiff ap¬ 
pealed. Chief Justice Fish said in upholding the 
action of the court below: 

“The general rule is well established that 
an independent contractor is not liable for 
injuries to a third person, occurring after the 
contractor has completed the work and turned 
it over to the owner or employer and 
the same has been accepted by him, though 
injury result from the contractor’s failure 
to properly carry out his contract. * * 

There are some modifications of this rule. 
Among them are cases where the work is a 
nuisance per se, or where it is turned over by 
the contractor in a manner so negligently de¬ 
fective as to be imminently dangerous to third 
parties. See above cited authorities. The 
present case we think falls within the general 
rule.” 

In Memphis Asphalt & Paving Co. vs. Fleming, 
132 S. W. 222 (Ark.), defendant had constructed a 
sidewalk for an improvement district of the city 
of Little Rock. The sidewalk extended over a small 
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stream and the defendant omitted to place a guard 
rail or barrier at this point. The city accepted the 
work. Plaintiff at night fell or stepped off the side¬ 
walk into the stream and was injured. The Court 
in an opinion delivered by Justice Kirby held: 

4 4 The Asphalt Company’s contract was with 
the improvement district not the city. The 
general rule is that after the contractor lias 
turned the work over and it has been accepted 
by the proprietor, the contractor incurs no 
further liability by reason of the condition 
of the work, but the responsibility, if any, 
for maintaining or using it in its defective 
condition is shifted to the proprietor. * * * 
It would not come within the qualifications to 
the rule that the work was a nuisance per sc 
or was turned over by the contractor in a 
manner so negligently defective as to be immi¬ 
nently dangerous to third persons.” 

Cases involving the liability for negligence in con¬ 
struction of a contractor after the premises have 
been turned over to the owner of the premises are 
to be carefully distinguished from another line of 
cases which, while having some general points of 
similarity really involve distinctly different consid¬ 
erations. The latter class of cases involves the 
liability of a lessor or transferor of premises upon 
which a nuisance had prior to the lease or transfer 
been constructed or maintained by the lessor or 
transferor. An example of this kind of case is 
furnished by the decision of this Honorable Court 
in Washington Railway dt Electric Co. vs. Wash¬ 
ington Terminal Co., 44 D. C. App. 470. There the 
defendants, operating under a franchise junior to 


that of the plaintiffs, had in constructing a tunnel 
under plaintiff’s tracks in the streets of Washington, 
so conducted their excavations as to render inevit¬ 
able the subsidance of the street upon which plain¬ 
tiff’s tracks were located. The subsidance took 
place causing injury to the plaintiffs’ property and 
suit was brought for damages. The Court held that 
the tunnel was a nuisance and that one erecting a 
nuisance was liable so long as a nuisance continues 
and cannot escape liability by transferring the prop¬ 
erty constituting the nuisance. Three cases were 
cited by the Court in support of its holding on this 
point. In the first, Grady vs. Wolsner, 46 Ala. 381, 
7 Am. Rep. 593, defendant erected in his house ad¬ 
joining plaintiff’s premises a cooking range or stove 
so near to the partition wall that the ordinary use 
of the range injured plaintiff’s goods as well as his 
building and business, and rendered his premises 
generally uncomfortable and disagreeable. At the 
time of the alleged injury the premises were in the 
possession of a tenant of the defendant’s. The Court 
here held: 

“The action lies against him who erects a 
nuisance, and notwithstanding a recovery for 
the erection, it may afterwards be maintained 
against him for the continuance, though he 
has made a lease of it to another. He trans¬ 
ferred it with the original wrong and his de¬ 
mise affirmed the continuance of it. He also 
has rent as consideration for the continuance, 
and therefore, ought to answer the damage it 
occasions.” 

In the second case, Plummer vs. Harper, 3 N. H. 
88, 14 Am. Dec. 333, the action was on the case for 
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constructing and maintaining a dam across a certain 
creek, whereby plaintiff’s land was flooded and in¬ 
jured. After the construction, but before the injury, 
defendant had transferred by deed the property 
upon which the dam was situated to another and 
interposed this fact as a bar to liability. It was 
held that under the circumstances one who erects a 
nuisance continues liable so long as the nuisance 
continues. 

In the third case, East Jersey Water Co. vs. 
Bigelow (N. J. 1897) 38 Atl. 631, the action was 
against plaintiff in error for the diversion of the 
water of a river in such volume as it had been 
accustomed to flow so as to interfere with the opera¬ 
tion of a mill owned and operated by defendants and 
their father for a period of over thirty years. Plain¬ 
tiffs in error had contracted with the City of Newark 
to furnish it with water, and for that purpose the 
defendant erected dams, reservoir and works. The 
contract contained an option by which the city could 
purchase the system subject to the license of the 
plaintiffs in error to use all of the water in excess 
of 27,500,000 gallons daily until the year 1900, and 
the Water Company was to continue to mainain 
and operate the system until that year. One of the 
dams so constructed diverted water from a mill of 
the defendant in error. Prior to the suit the city 
exercised its option, but the Water Company con¬ 
tinued in operation and control of the plant as pro¬ 
vided in the agreement. Upon suit against the Water 
Company it set up the sale to the city as a defense 
to the action. In holding that the sale was no de¬ 
fense the Court based its decision upon the terms of 
the conveyance: 
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* 4 It cannot be contended either in reason or 
authority that the company were relieved of 
liability from and after the date of delivery 
of the deed, for the deed itself, by its own 
provisions reserving the control rendered the 
defendants liable. Besides, in the deed the 
grantor covenants the right in the grantee to 
maintain the erection of the waterworks; and 
the general principle is clear that one who 
erects a structure or construction which cre¬ 
ates a nuisance, and then conveys to another 
his title, with covenants with the grantee for 
quiet enjoyment and the right to maintain the 
erection is liable for its continuance, upon 
the ground that, by his relation with the occu¬ 
pier, he affirms the nuisance and must in the 
law be regarded as continuing it. He is liable 
for a continuance of the nuisance, if from the 
terms of the conveyance, he can fairly be said 
to affirm or uphold it. The ground upon which 
the alienor is held liable for a nuisance cre¬ 
ated by him is that he is the author of the 
original wrong and transferring premises 
with the original wrong still existing is treated 
as affirming the continuance of it.” (Italics 
ours.) 

In the case described in the indictment the defend¬ 
ants are merely the contractors or constructors of a 
building upon the land of another. When the Knick¬ 
erbocker Theater was completed and turned over to 
the owners of the premises, the latter merely re¬ 
sumed absolute control and possession of property 
the title to which was in them continuouslv. There 
was no transfer by deed as in the Washington Rail - 
way & Electric case and the cases which it cites as 
authority, and consequently there were no covenants 
either for quiet enjoyment or of any other nature 
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which would have the effect of affirming the con- 
tiuance of a nuisance if one existed. Hence, the 
case at hand stands upon an entirely different foot¬ 
ing, and there is wanting the slightest reason for 
applying to it the same rule of continuing liability. 

Furthermore, the Washington Railway & Electric 
case , although containing no detailed discussion of 
the law of nuisance, proceeded upon the well estab¬ 
lished rule that one who impairs the subjacent sup¬ 
port of the owner’s surface property creates a 
nuisance and is absolutely liable irrespective of neg¬ 
ligence. The law in this connection finds statement 
in Cooley, Torts 3d Ed. Chap. 19, “Nuisance,” on 
page 1238: 


“A freehold is sometimes divided later¬ 
ally, that is, one man owns the surface, and 
v another owns the subsurface where minerals 

exist or are supposed to exist. * * * In 

the absence of anv such contracts or convey- 
ance, the owner of the surface is entitled to 
support, not only for the lands itself, but 
for the buildings erected upon it. The lia¬ 
bility of the subsurface owner does not de¬ 
pendent upon negligence, but if he removes 
the natural support, he must substitute that 
which is sufficient to protect the surface.” 

The opinion of this Honorable Court in the tunnel 
case , it is respectfully submitted , was not founded 
upon the ground that a defectively and negligently 
constructed tunnel was a nuisance , but upon the 
ground that an interference with the right of sub¬ 
jacent support was a nuisance, which is something 
quite distinct. The Court distinctly recognizes this 
fact at the outset by brushing aside all questions of 


negligence and holding the transferor quite regard¬ 
less of it. 

E. GENERAL RULE IS APPICABLE. 

(1) Formal Transfer Not Requisite. 

While it is undoubtedly true that the indictment 
contains no specific mention of a turning over of the 
premises to the owner, still we find it alleged that 
at the time of the accident the owners and managers 
were in possession and control, from which circum¬ 
stance there is only one inference, namely, that the 
work had been turned over to them. No formali¬ 
ties of turning over are necessary to be shown. Upon 
this question the Supreme Court of Rhode Island in 
Read et al. vs. East Providence Fire District , 40 
Atl. 760, held: 

“While it appears that the standpipe had 
not been formally accepted, yet the defendant 
corporation was so far exercising dominion 
over it as to fill it and use it for the purpose 
of delivering water to its customers; and, in 
view of this fact, it is quite immaterial, so 
far as the plaintiff's rights are concerned, 
whether, as between the defendant and the 
contractor, there had been a formal acceptance 
of the work or not.” 

In two previously cited cases there are holdings 
to the same effect: 

“The rule in this connection does not re¬ 
quire a formal acceptance of the contractor's 
work. The liability of the contractor will 
cease with a practical acceptance after com- 
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pletion of the work.” Memphis Asphalt & 
Paving Co. vs. Fleming , supra. 

i 4 There was some question raised by the 
respondent in relation to the illegality of the 
manner of acceptance; but the whole testi¬ 
mony is conclusive that, while there might 
have been some technical omissions, as a mat¬ 
ter of fact the state did have control of the 
armon , that the officer appointed by the state 
to receive it had passed upon and received it, 
that it was in the possession of the state at 
the time of the accident and that the parties 
injured were there by invitation of the state 
alone.” Thornton vs. Dow, supra. 


(2) Pleadings Are to Be Construed Against the 

Pleader. 

The failure of the indictment in the instant case 
to set forth facts bringing it clearly and unequivo¬ 
cally under any exception is the more manifest when 
we consider the elementary rule that pleadings are 
to be construed most strongly against the pleader— 
a rule forcibly stated by this Honorable Court in 
Mearns vs. Harris , 45 App. D. C. 539: 

“The rule is fundamental, verba fortuiis 
accipiuntur contra proferentem —language is 
to be construed against the composer, lie 
has his choice of words. If he chooses to 
employ doubtful or ambiguous phrases when 
unmistakable language was ready to his hand, 
it is fair to assume that he did so because he 
did not quite dare to use the stronger ex¬ 
pression. His interest prompted him to use 
the strongest expressions the truth would 
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warrant; it must be assumed that he has done 
so.’’ 

There are not wanting cases where the circum¬ 
stances are similar in all essential respects to the 
one at bar which show beyond doubt that an indict¬ 
ment like the one here presented is fatally defec¬ 
tive upon demurrer. Thus, in Heindirk vs. Louis¬ 
ville Elevator Co., supra, plaintiff was injured while 
working on a machine manufactured by defendants 
and by them sold to his employer. He alleged that 
the accident was caused by negligence of the de¬ 
fendants in the construction of the machine. A 
demurrer was interposed and sustained. Upon 
appeal it was held that a manufacturer is not^as a 
general rule liable to those not in privity of contract 
with him for negligence in making his products, 
and after reviewing the recognized exceptions the 
court concluded with the statement: 

“The case before us does not fall within 
any of the exceptions laid down to the genefal 
rule, which seems to be supported by sub¬ 
stantially the entire current of authority. It 
is not shown that the dangerous condition of 
the machinery was known to the elevator 
company, and it is not alleged that the ma¬ 
chinery in its condition was imminently dan¬ 
gerous to human life, and there is nothing to 
take the case out of the general rule.” (Ital¬ 
ics ours.) 

To the same effect is the holding in McCaffrey vs. 
Mosshurg & G. Mfg. Co., supra: 

“We think that the result of the cases on 
this subject clearly establishes the weight of 


authority in favor of the rule that where the 
cause of the injury is not in its nature immi¬ 
nently dangerous, where it does not depend 
on fraud, concealment, or implied invitation, 
and where the plaintiff is not in privity of 
contract with the defendant, an action for 
negligence cannot be maintained. The dec¬ 
laration in this case simply charges negli¬ 
gence, without any of the other necessary 
elements, and hence the demurrer to the dec¬ 
laration must be sustained .” (Italics ours.) 

It is not incumbent upon defendants to show that 
the owners of the building when they resumed pos¬ 
session and control had knowledge of the defects 
in order for the chain of causation to be broken. 
The 1aw T places upon the owner or person in pos¬ 
session and control the duty of securing the safety 
of the premises to which he invites the public, and 
a failure to fulfill this duty constitutes the inter¬ 
position of a conscious human element. If the 
owner or person in possession and control has been 
deceived or imposed upon by a concealment of the 
defects in an imminently dangerous structure, the 
chain of causation proceeding from the constructor’s 
negligence is broken, but in such case it is the office 
of the indictment to set forth the circumstances of 
such deceit or concealment in order to show that 
there has been no shifting of responsibility. This 
is exemplified by the decision in Vicksburg vs. 
Holmes, supra, which w r as an action for damages for 
negligence. The City of Vicksburg wished to change 
the grade of a certain street on which a church was 
located. To change the grade would cause the 
church to be lower than the street, thereby damaging 
the property, and to preclude this the city agreed 


to raise the church’s elevation to conform to the 
street level. The complaint alleged that 4 4 On account 
of the insufficient number and size of the pillars 
put under the said building, and the poor material 
used therein and the negligent and imperfect work¬ 
manship, the said church was not safe for the pur¬ 
poses for which it was intended; that in addition 
to the above, the said pillars were set upon the 
surface of the ground, so that they were likely to be 
undermined and weakened by water flowing under 
said church, all of which should, and could by the 
exercise of ordinary care and diligence, have been 
known to said defendants.” The complaint went 
on to allege that the complainants were injured by 
the collapse of the church during services. A de¬ 
murrer to the declaration was sustained and the 
Supreme Court in affirming the judgment below held: 

44 The general rule is that, after the con¬ 
tractor has turned the work over, and it has 
been accepted by the proprietor, the contractor 
incurs no further liability to third parties by 
reason of the condition of the work; but the 
responsibility, if any, for maintaining and 
using it in its defective condition, is shifted 
to the proprietor. * * * Before the city 

can be held liable to complainants, it must 
be shown that there was some element of de¬ 
ceit, or concealment of the dangerous instru¬ 
mentality. It is not sufficient to allege negli¬ 
gent construction. It must also be alleged 
that there was a concealment of this danger¬ 
ous condition when the building was turned 
over to its owners and accepted by them. We 
think the bill of complaint may reasonably be 
construed to mean that the negligent con¬ 
struction and poor material used in the build- 
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ing was obvious, and that the owner accepted 
the ivork ivithout demur; and if this be true, 
it follows that the owner knew of the defects 
when it accepted the building. It must be 
shown that the owner was unaware of the 
danger, and it must be shown that the city, 
or its agents, concealed the defective material 
and workmanship (Italics ours.) 

(3) Effect of Intervening Negligence in Criminal 

Cases. 

Where the negligence of another party intervenes 
between the defendant's negligence and the fatal re¬ 
sults, the defendant's acts or omissions are not the 
proximate cause of the harm. 

“The negligence of a defendant is not the proxi¬ 
mate cause of death where the negligence of some 
other person intervenes between his act or omis¬ 
sion and the fatal result’’ 29 C. J. 1155, Note 2 (b). 
The defendant in Queen vs. Ledger, 2 F. & F. 857, 
was indicted for causing the death of many persons 
in a railroad accident. It appeared that he had been 
guilty of negligence in the performance of his duties 
as train starter by directing three trains to proceed 
at intervals less than prescribed by the rules of 
the carrier. At a tunnel seven miles distant from 
the point of departure an employee of the railroad 
company gave confusing signals and the second 
train collided in the tunnel with the third. The 
grand jury threw out the bill against the prisoner 
in accordance with the charge of Earl, C. J., who 
said: 


“The negligence imputed appears to be the 
sending of one train after another in a shorter 
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interval of time than, according to the rules, 
he ought to have done. There had been, how¬ 
ever, some mistake on the part of other of 
the company’s servants in regard to the sig¬ 
nals. A mistake, indeed, was said to have 
arisen from the negligence of the defendant. 
Still if the particular negligence imputed to 
the prisoner appeared not to have been the 
proximate and efficient cause of the catas¬ 
trophe, the bill for manslaughter ought not 
to be found, and if it appeared that other 
causes had intervened, the prisoner’s negli¬ 
gence would not have been the proximate and 
efficient cause of the deaths which had oc¬ 
curred.” 

See also to the same effect People vs. Jackson, 
supra. 


In Gailbraith vs. Illinois Steel Company, supra , 
where three parties were concerned in the erection 
in a building of a sprinkler system—the defendant 
furnishing and erecting structural steel and iron 
for the support of a water tank, a tank company 
furnishing the water tank, and a sprinkler company, 
employer of both the defendant and the tank com¬ 
pany, engaging to do the whole work—the defendant 
was charged with negligence in constructing the 
support of the tank in that he omitted a tie mem¬ 
ber called for by the specifications. The Court held 
the defendant not liable to the owner of the build¬ 
ing, giving as one of the grounds of its decision the 
following reason, which is equally applicable here: 
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“And, furthermore, the subsequent and in- i 

tervening acts of the tank company, the 
sprinkler company, and the plaintiff saved 
defendant’s omission of the tie member from 
being the proximate cause of the accident.’’ 

(Italics ours.) 

F. Summary of Subdivision 4. 

From what has been said, it is respectfully sub¬ 
mitted that under the allegations of the indictment, 
even assuming them to be well pleaded, defendants 
were under no duty imposed either by contract or 
by law, except up to the point of their relinquishment 4 

of possession and control of the work. They never ^ 

assumed any duty to third persons on the theatre 
premises after the completion of the structure and 
acceptance by the owners. They are not even civilly 
liable for misfortunes to third persons after that 
time,—how, then, can they be held responsible in a 
criminal action? Certainly if there was 110 duty for 
the breach of which the injured person could recover 
damages in a civil action, then decidedly there was 
no duty for the violation of which they could be 
held criminally responsible. 

Furthermore, the intervention of the negligence 
of the owners and managers of the Knickerbocker 
Theatre in their failure to secure a safe condition 
of the premises, and in their failure to repair such 
premises, effectually served to break the chain of 
causation. If the chain of causation is to be con¬ 
sidered broken by such intervening negligence in 
a civil proceeding, manifestly the same must be true 
with respect to a criminal indictment. 
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IV. 

CONCLUSION. 

In conclusion the defendants respectfully submit 
that the indictment is fatally defective. 

Tested by the law established by the Supreme 
Court of the United States in numerous decided 
cases and by the peculiarly opposite holdings of the 
Ainsworth case in this jurisdiction, it fails to estab¬ 
lish any legal negligence on the part of the de¬ 
fendants. 

It seeks to hold each of them responsible for the 
alleged criminal negligence of all of the others in 
direct contravention of the clearly established prin¬ 
ciples of law that no one is criminally responsible 
for other than his individual, personal, acts. If 
this charge, which is the heart and soul of the entire 
indictment, be eliminated, the whole house of cards » 
built up by the author of the indictment must neces¬ 
sarily fall. 

It is fatally defective due to the misjoinder of 
parties defendant because, except under the absurd 
theory of vicarious responsibility, it does not 
charge all the defendants alike, and this in the face 
of the clear-cut holding in the Ainsworth case that 
there is a misjoinder in a criminal indictment for 
manslaughter by negligence unless all the joint de¬ 
fendants are charged with a like duty. 

Furthermore, it seeks to hold the defendants for 
negligence where no duty of exercising care was 
imposed upon them, either by contract or by oper¬ 
ation of law. 
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Finally, the indictment conclusively shows on its 
face that the alleged acts of the defendants were 
not, because of the intervening negligence of the 
owners and managers of the theatre, the proximate 
cause of the death of Mary Ethel Atkinson. 

It is, therefore, submitted that the indictment is 
utterly bad and without foundation of law, that the 
court below did not err in sustaining the demurrers 
and discharging the defendants, and that the judg¬ 
ment of the court below should be affirmed. 

Respectfully submitted, 

E. H. Gibson, 

J. C. Gibson, 

J. W. Hazell, 

Attorneys for John H. Ford , Appellee. 
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On April 3, 1922, the five defendants above mentioned 
were jointly indicted for manslaughter, alleged to have been 
due to their joint negligence in constructing the Knicker¬ 
bocker Theatre. The indictment, which was in one count, 
consists of nine printed pages. The learned judge who pre¬ 
sided at the hearing in the Supreme Court of the District of 
Columbia filed a written opinion sustaining the demurrers 
to the indictment upon the ground that the indictment was 
defective and insufficient, because the essential facts entering 
into the definition of the alleged defense were not set out 
with sufficient certainty, and the indictment was too vague, 
indefinite, and uncertain, relying upon the cases of United 
States v. Cruikshank and others, 92 U. 8. 542, and Ainsworth 
v. United States, 1 App. D. C. 518. The decision of the court 
on this point is clear, luminous and satisfactory, and it ef¬ 
fectually disposes of all the cases cited in brief of appellant on 
this point. 

In order to be able to discuss the indictment intelligently, 
we have numbered the paragraphs thereof from 1 to 15, 
consecutively, as has been done in brief for appellant. Even 
a cursorv examination of the indictment will diselose that 
it may be divided into two parts; first, introductory aver¬ 
ments, and, second, the body of the indictment. The in¬ 
troductory averments, setting out the facts from which the 
defendants’ duties are supposed to arise, embrace paragraphs 
1 to 9, inclusive. The bodv of the indictment, wherein it is 
alleged that those duties have been breached criminally by the 
defendants, embraces paragraphs 10 to 15, inclusive. 

We shall first take up and discuss the various paragraphs: 
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A. Analysis of the Indictment. 

I. Introductory Averments. 

1. The first paragraph is simply a brief reference to the 
growth of the business of moving-picture theatres in the 
District of Columbia. 

2. The second paragraph refers to the scheme of some per¬ 
sons unknown to construct a moving-picture theatre at the 
southwest corner of Columbia Hoad and 18th Street, and of 
the desire and intention of such persons with reference 
thereto, and especially 

(a) That the building should conform to the lot; 

(h) That the theatre should seat many hundred persons; 

(c) That such persons should have unobstructed view of 
the screen with as few pillars as possible to support the roof, 
and 

(d) That the theatre should be open for business to as 
many people as possible. 

3. The third paragraph sets out in a general way the re¬ 
quirements of the theatre for the support of the roof and 
roof slab, and the necessity for proper support by trusses and 
beams, which should be tied and laterally supported and 
anchored to the walls so that there should be no danger of 
collapse during the years fairly constituting the life of the 
building. 

4. The fourth paragraph sets out the theory upon which 
the indictment rests: 
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I. That the requirements of the building necessitated the 
co-operation of skilled and competent persons, having tech¬ 
nical and practical knowledge of the articles furnished by 
them, to wit, the co-operation of 

(a) The architect and others drawing plans and specifica¬ 
tions; 

( b) All material men furnishing and fabricating the 
steel and iron trusses and columns and beams and connec¬ 
tions and rivets and bolts and plates; 

(c) All material men furnishing hollow tile, brick, stone, 
concrete, and cement; 

(</) All material men furnishing other material; 

( e ) All builders placing and erecting the material; 

(/) All men pouring concrete; 

(g) All inspectors; 

(/i) All superintendents; and 

II. That all eight of the above classes should be well in¬ 
formed as to the strength and sufficiency of the materials 
designed and furnished by them; and 

III. That “each should he well informed as to the quality, 
strength, and sufficiency of all and every part of the ma¬ 
terial furnished and work done in and upon such Knicker¬ 
bocker Theatre prior to erecting and placing of his ma¬ 
terials and prior to the doing of his work in and upon such 
Knickerbocker Theatre." 

The theory laid down in this paragraph would require 
that all of the above classes of persons should have been 
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indicted. If this theory can be upheld in the law, the 
indictment is remarkable not merely for its inclusions in, 
but also for the omissions from, its list. But the whole 
theory of this paragraph, which is the basis for the joint 
indictment, is without foundation in law. 

We call especial attention to the claim that the require¬ 
ments of the theatre necessitated the co-operation of ar¬ 
chitects, material men, builders, inspectors, and superin¬ 
tendents, and that each should be well informed as to the 
strength and sufficiency of materials designed and furnished 
and erected and built by them, and further, that “each 
should be well informed as to the quality, strength, and 
sufficiency of all and every part of the material furnished 
and work done in and upon such Knickerbocker Theatre 
prior to erecting and placing of his materials and prior to 
the doing of his work in and upon such Knickerbocker 
Theatre.” 

If, by the language in quotations and italicized above, 
it is intended to define the duties devolving upon the parties 
co-operating to construct the building, it is clear, as we shall 
show by the authorities later, that the indictment must 
specifically shoiv how such an obligation arose. 

It is respectfully submitted that the obligations of persons 
who build a structure arise either 

(a) out of contract or 

(b) out of common law or out of statute law. 

It> is not charged in this indictment, nor is there any 
indication therein, whether this alleged obligation arose out 
of contract or from some positive provision of the statute 
or common law; and the indictment absolutely fails to state 
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any facts or circumstances showing the relation of the parties 
to each other, or their relation to the building and erection 
of the structure, or any other facts, from which the court can 
say that there was imposed by the common or statute law an 
obligation upon each defendant to “l>e well informed as to 
the quality, strength, and sufficiency nf all and every part 
of the material furnished and work done" “prior to erecting 
and placing of his materials and prior to the doing of his 
work in and upon such Knickerbocker Theatre." This 
fanciful theory would make it necessary that each sub- 
contractor be an architect, an engineer, an inspector, a 
superintendent, and a supervisor; that he should be not only 
a specialist in bis own line, but in every other detail of the 
materials and construction; and that he should have been 
present from the beginning to the end of the work on and 
for the structure. And although this theory of insurance 
is posited as an obligation upon each defendant, the indict¬ 
ment nowhere shows the source thereof. This defect in the 
indictment is fatal, since it is subsequently charged, in para¬ 
graph r>. that the defendants, each and all. “well knowing all 
and singular the matters and things hereinbefore stated," 
undertook certain obligations. 

We go further, and make bold to state that it is im¬ 
possible for the (iovernment to find anywhere in the law or 
in the contracts which were undertaken for the construction 
of the Knickerbocker Theatre, or in any building contracts, 
any such obligation as is alleged in the fourth paragraph. 

In the first place, it is impossible to justify the allegation 
bv an examination of the relation of the parties who con¬ 
structed the building. There are two methods of construc¬ 
tion : 



1st. Where the owner employs a general contractor, who 
in turn employs subcontractors; 

2d. Where the owner does not employ a general con¬ 
tractor, but has the building erected by various independent 
contractors for the different portions therqpf. 

It is not alleged in the indictment which method was 
employed in this building, and therefore we cannot know 
the various duties of the various contractors to each other; 
but, if we assume that there was a general contractor and 
various subcontractors, it is perfectly clear that it is not the 
duty of each subcontractor to be well informed as to the 
quality, strength and sufficiency of all and every part of the 
materials furnished and work done upon the building prior 
to his erection and placing of his material, and prior to the 
doing of his work upon the building. To charge that be¬ 
fore the man who contracts to construct the roof shall put 
the roof on the building, or that before the painter shall 
ply his brush, it is his legal duty to be well informed as to 
the quality, strength, and sufficiency of the foundation or 
the walls, is contrary to every tenet of common sense, and 
cannot be substantiated by any citation of authority either in 
the statutes or in the decisions; on the contrary, as a matter 
of law, he has the right to assume, until otherwise informed, 
that the work of those preceding or co-operating with him is 
properly performed. 

If, on the other hand, we assume that the owner entered 
into separate contracts with the various contractors for the 
erection of the building, it would be impossible to charge the 
various contractors with the duty that is posited in the 
fourth paragraph, namely, that each should be well in- 


8 


formed as to the quality, strength and sufficiency of all and 
every part of the material furnished and work done upon 
the building prior to the erection of his materials and prior 
to the doing of his work in and upon such building, without 
setting out in substance, at least, the terms of such an extraor¬ 
dinary contract, to see whether or not the dutv has been 
assumed. 

When we come to examine the duties of an architect, 
how could he be well informed as to the quality, strength 
and sufficiency of all and every part of the materials fur¬ 
nished and work done upon the building prior to the draft¬ 
ing of his plans and writing the specifications for the work 
to be done upon the building? 

When we come to examine the duties of the defendant 
Julian R. Downman, it is to be noted that nowhere in the 
indictment are his duties defined with reference to the 
source thereof; that is to say, it is not stated whether Down- 
man's duty to inspect aro<e from contract or from statute. 
In other words, so far as the indictment discloses, his duties 
of inspection might be measured by some contract, and not 
by the fact that he was in the Building Inspector’s Office, 
and was governed by the rules and regulations of that office. 
If his duties of inspection were measured by contract, then 
the contract should be definitely pointed out in the indict¬ 
ment and the specific provisions of that contract should 
have been alleged so as to show that under the contract it 
was his duty to keep well informed as to the quality, strength, 
etc., of materials furnished, and work done. On the other 
hand, if his duties of inspection were measured by a statute 
or other positive rule of law, or by regulations of the Build¬ 
ing Inspector’s office, or by the mandates of his superior 
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officer, he is entitled to be informed what statute or positive 
rule of law or regulation, or mandate, makes it his duty to 
be well informed as to the quality, strength, etc., of the ma¬ 
terials furnished and work done, etc., and he should be in¬ 
formed as to the essential facts making such statute, regu¬ 
lation, rule or mandate binding upon him. 

Ainsworth v. U. S., 1 App. D. C., 518, and especially 
opinion of Justice McComas in United States v. 
Fred C. Ainsworth, Criminal No. 19775; 

State v. Ilageman, 13 N. J. Law (1 J. S. Green), 
314; 

State v. Wilmington A* M. R. Co., 44 N. C. 234; 

State v. H addon field, &c., T urnpike Co., 65 N. J. 
Law, 97; 46 Atl. 700; 

State v. Middlesex & S. Traction Co., 67 N. J. Law, 
14; 50 Atl. 354. 

If it be contended that this paragraph measures the duty 
of the Building Inspector’s Office as represented by the de¬ 
fendant Downman, then it is clear that the indictment is 
fatally defective in not charging Downman, as a building in¬ 
spector, with some specific dereliction as to the duties of his 
office and thus point him, first, to the source of his obligation, 
and, second, to the specific duty neglected. But it is clear 
that under no statute or provision of the common law is a 
building inspector held to the duties and obligations imposed 
by this paragraph, viz., that he should be responsible for 
every possible defect in the building of a structure, from the 
designs and specifications made by the architect to the de¬ 
tails of every subcontractor and every material man. In 
other words, this paragraph would make the inspector a 


2e 
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guarantor and Insurer against negligence, and responsible 
criminally for any defects; whereas, the true function of the 
inspector is more nearly analogous to the police officer, who 
does not insure against crime, but endeavors to prevent and 
detect crime. 

5. The fifth paragraph of the indictment alleges that the 
defendants, each and all “well knowing all and singular the 
matters and things hereinbefore stated,” 

(а) did erect the Knickerbocker Theatre, and 

(б) did undertake and assume to plan, design, fabricate, 
furnish materials for, construct, build, superintend, super¬ 
vise and inspect, and to exercise control and charge over the 
same functions. 

After alleging that all the defendants undertook and as¬ 
sumed the foregoing obligations, this paragraph of the in¬ 
dictment, after setting out that each was acting in unison 
and conjointly with one another, next enumerates and segre¬ 
gates the separate undertaking and assumption of each de¬ 
fendant, as follows: 

I. Reginald W. Geare undertook and assumed to design 
and draw the plans and specifications and to exercise the 
general direction and supervision of the work on, and to 
superintend the construction of, such Knickerbocker 
Theatre; 

II. John II. Ford undertook and assumed to design, fab¬ 
ricate and furnish, and to exercise control and charge of the 
designing, fabricating and furnishing of the structural steel 
and iron for the erection and construction of such Knicker- 
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boeker Theatre, a part of such structural steel and iron con¬ 
sisting of the trusses, columns, beams, and connections there¬ 
for, and the rivets, bolts, and plates for assembling the same; 

III. Richard G. Fletcher undertook and assumed to 
furnish and to exercise control and charge of furnishing the 
cement and concrete and brick, stone, and hollow-tile for the 
erection, building, and construction of such Knickerbocker 
Theatre, and undertook and assumed to construct and erect 
and build, and to exercise control and charge of the construc¬ 
tion, erection, and building of the walls, floors, and roof 
slab of such Knickerbocker Theatre; 

IV. Donald M. Wallace? undertook and assumed to 
superintend generally and to supervise the construction and 
erection and building of such Knickerbocker Theatre, and 

V. Julian R. Downman undertook and assumed to ex¬ 
amine and inspect such Knickerbocker Theatre in the course 
of its construction, erection and building, and especially un¬ 
dertook and assumed to inspect and examine the structural 
steel and iron and concrete work of such Knickerbocker 
Theatre. 

It is especially to be noted that, while it is charged in 
this paragraph of the indictment that there was a joint un¬ 
dertaking and assumption by all five of the defendants, the 
indictment nowhere states how this joint undertaking and 
assumption arose. In the language of Judge Alvey’s opinion 
in the Ainsworth case (1 App. I). C. 518): 

“In reading this indictment the question naturally 
presents itself, how were the defendants joined or 
united in an obligation to adopt the necessary means 
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to avoid the disaster that occurred? The answer to 
this question ought to be plainly and explicitly fur¬ 
nished bv facts set forth in the indictment.” 

V 

It is not stated that this joint undertaking arose by con¬ 
tract, and it is not stated that there is any provision of the 
law of the land or of regulations made pursuant thereto, 
under which the joint assumption arose, nor do we find any 
facts related from which the court can sav that such an ob- 
ligation is imposed by law. 

As we have shown above, if the construction of the build¬ 
ing was provided for by the owner’s making a contract with 
the general contractor and by the general contractor’s making 
separate contracts with independent contractors for each 
portion of the work, we submit that the obligation of each 
subcontractor was measured bg his contract with the general 
contractor, and that the obligation of the general contractor 
was very different from the obligation of the subcontractors. 
If it is intended to base the indictment upon the various con¬ 
tracts which each party had, then the indictment should 
have referred to, or incorporated, such contracts and alleged 
each defendant’s specific personal duties thereunder and a 
negligent violation of said duties. If, on the other hand, the 
owner of the building made separate contracts with the differ¬ 
ent contractors, then it is clear that the obligation of the 
owner and of the separate contractors was very different from 
the relation that would exist in case of a general contractor 
with subcontractors, and it is submitted that an indictment 
which fails to set out the measure of the duty by reference 
to the terms of the contracts is absolutely insufficient, too 
vague and indefinite. (See especially, opinion of Justice 
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McComas, in United States v. Fred C. Ainsworth, Criminal 
No. 19,775.) 

On the other hand, if the Government relies upon some 
positive provision of the statute or common law, or regulations 
pursuant thereto, to establish the doctrine that all persons 
erecting a building and all persons inspecting a building 
and all persons supervising a building are jointly responsible 
for the obligations of each, then the defendants are en¬ 
titled to be referred to some statute or other principle of 
the common law or legal regulation, fixing the obligation, and 
it is essential to the validity of the indictment that defendants 
should not only be informed as to what statute or rule of 
law or regulation is applicable to them, but also what are the 
essential facts fastening such legal obligation upon them. 

So, also, when we come to the separate assumptions and ob¬ 
ligations of each defendant, it is clear that those assumptions 
and obligations must have arisen either out of contract or 
out of some provision of the law, but the source of the as¬ 
sumptions and obligations is not alleged in the indictment, 
nor does the indictment attempt to point out any facts fasten¬ 
ing a legal duty upon each defendant. 

Looking specifically at the assumptions and obligations of 
the defendant, Julian R. Down man, it is not alleged that the 
source of his obligation was different from that of the other 
four defendants. In other words, so far as this indictment is 
concerned, the source of his obligation might be the same as 
that of the other four defendants. 

The court will recognize that usually, though not neces- 

# 

sarily, the term “inspection” refers to the duty of a public 
officer; but this indictment docs not so charge, nor does it 
refer to any statute or rule of law making it the duty of this 
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defendant, Downman, to inspect. If, however, we assume 
that the inspection referred to is intended to mean “public 
inspection," how could the other defendants, whose duties 
arose under contract, he held to have assumed an obligation 
with a public officer or he held responsible criminally for 
the acts of a public officer? See cases cited under last-num¬ 
bered paragraph and the following: 

People v. Smith, 105 N. Y. S. 1082, 21 N. Y. Cr. R. 
403; 

Thomas v. People, 2 Colo. App. 513, 31 Pac. 340; 

Anderson v. State, 27 Tex. App. 177, 11 Am. 8t. 
I Rep. 180, 3 L. R. A. 044. 

But the worst and most egregious error of this paragraph, 
indeed of the whole indictment, is the theory, seen more 
clearly by coupling this paragraph with paragraph four, 
that each man contributing to the erection of the structure 
should he at once an architect, and responsible for the archi¬ 
tect s errors; a fabricator of steel, and responsible for the 
errors of the fabricator of steel; an engineer acquainted with 
the furnishing and erection of hollow tile, brick, stone and 
cement, and therefore responsible for the errors of the con¬ 
tractors who did this work: an expert in all other materials 
furnished, and therefore responsible for their errors; a cap¬ 
able builder; a capable pourer of concrete; a capable super¬ 
intendent; a capable inspector; and therefore responsible for 
the errors of each of these classes. In other words, under the 
theory here set out, each was responsible for the work of all, 
and all for each; and it would be possible, if this theory is 
correct, to convict the fabricator of the steel for the roof on 
account of a fault committed by the man who construeted the 
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foundation, though the fabricator of steel may have never 
seen the foundation, nor the man who constructed it. In¬ 
deed it would be possible under this theory to convict the 
man who painted the interior or who decorated the walls for 
the errors of the man who fabricated the roof or for the faults 
of the architect. 


0. The sixth paragraph of the indictment charges that 
the defendants “by so undertaking and assuming, as afore¬ 
said, thereby then and there did unite and join themselves 
with one another in an obligation to adopt the necessary 
means to perform and carry into execution the undertakings 
and assumptions aforesaid of each and all of them aforesaid, 
with the skill and care and caution and circumspection 
necessary to make the building, erection, and construction 
of said Knickerbocker Theatre safe for the purposes for 
which it was desired, intended and contemplated as afore¬ 
said, so that such Knickerbocker Theatre would not be 
dangerous to the lives of the persons who would and should 
be in and about such Knickerbocker Theatre during the 
erection, building, and construction thereof,’’ etc. 

Here again it is not alleged what is the source of this 
obligation. Under what circumstances could five men unite 
and join tliemselves with one another in an obligation in 
building a house, to be responsible for the undertaki ngs of. 
each other, unless the relation bettveetTl^ eni was contractua l* 
or arose out of some positive duty imposed by the commoi 
law, such as the relation of master ancTservan t, or one ij 
posed by a statute, or a valid mu nicipal ordinance or 
law? As Judge Alvey pointed out in tlie Ainsworth case 
(1 App. D. C. 518), this indictment must fail unless from 
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the indictment itself the source of the joint obligation can be 
found. 

It will be noted that the indictment does not state that 

any defendant was an architect and assumed the obligations 

of an architect. It does not state that any defendant was a 

general contractor and assumed the obligations of a general 

contractor. It does not state that anv defendant was a con- 

* 

tractor for the erection of any portion of the work; nor does 
it state that any defendant was a public inspector and as¬ 
sumed the obligations of a public inspector. The indict¬ 
ment seems to proceed upon the haphazard theory that 
under some circumstances, not known to the Grand Jurors, 
these five men happened to be engaged on the same struc¬ 
ture; therefore, they assumed and undertook a joint obliga¬ 
tion to be responsible for the undertakings of each other— 
each for all and all for each. See ‘“The Three Musketeers”! 

It is submitted that under the doctrine relating to the 
certainty required in indictments, no persons could be 
charged with a crime upon such a haphazard theory. 

Ainsworth v. U. S., 1 App. 1). C. 518; 

Anderson v. State, 27 Tex. App. 177, 11 Am. St. 
Rep. 189, 3 L. R. A. G44; 

Wharton on Homicide, Sec. 72, Sec. 80, Sec. 81; 

People v. Beardsley, 150 Mich. 206, 113 N. \V. 1128, 
121 Am. St. Rep. 617; 

State v. Middlesex & Som. Trae. Co., 67 N. .1. Law, 
14, 50 Atl. 354. 

If, under anv circumstances, it could be held that in the 
erection of a large building, independent contractors and 
public inspectors were bound by any such joint obligation 
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as is posited in this indictment, then the attempt to build 
such a structure would result in another tower of Babel, 
and the time would come when the owner would ascertain 
that (in the words of Kipling) — 

“The idle derrick swung, 

While each man talked of the aims of Art, 

And each in an alien tongue.” 

In the language of Wharton on Homicide, Sec. 80, quoted 
and applied in Anderson A Woods v. State, 27 Tex. App. 
177, 11 Am. St. Rep. 189: 

“To coerce by criminal prosecutions every person 
to supervise all other persons and things would de¬ 
stroy that division of labor and responsibility by 
which alone business can be safely conducted, and 
would establish an industrial communism, by which 
private enterprise and private caution ivould be ex¬ 
tinguished. Nothing can be effectually guarded 
when everything is to be guarded by everybody!' 

7. The seventh paragraph of the indictment simply al¬ 
leges that each one of the defendants did carry out the 
assumptions and obligations enumerated in paragraph 5. 

8. The eighth paragraph alleges that the defendants in 
carrying out their duties as enumerated were “working to¬ 
gether and co-operating in unison as aforesaid.” 

9. The ninth paragraph simply alleges that the Knicker¬ 
bocker Theatre was being built, erected and constructed con¬ 
tinuously by the defendants from the first day of September, 
1916 to the 21st day of February, 1918. 

Ze 
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It is essential in every indictment charging a felony to 
set forth the offense with clearness and precision, and all 
the material facts and circumstances embraced in the defini¬ 
tion of the offense must he stated, so that the defendant 
may be prepared to meet the charges against him, and that 
he may not be twice put in jeopardy for the same offense. 
Not only is no specific act of negligence charged against the 
defendant, Downman, but if he is put on trial under this 
indictment, the government might introduce in evidence 
his actions, or failure to act, on any date from September 1, 
1910 to February 21, 1918, a period of one year, five months 
and twenty days, or five hundred and thirty-eight days. If 
the defendant, Downman, is to defend his actions as an 
inspector, is he not entitled to he informed as to what por¬ 
tion of the work he failed to inspect or was negligent in 
his inspection, and on what date his alleged failure or negli- 
genee occurred? Otherwise, how can he prepare his de¬ 
fense? See the remarkable opinion of Lord Kenyon in 
King v. E. J. Holland, f> T. I\. (JOT, 022. 

The purpose of the introductory averments, which are 
found in the first nine paragraphs of the indictment, seems 
to be to lay a foundation for a joint indictment of the live 
defendants. The theory upon which this foundation seems 
to rest is that there was 

First, a joint obligation and assumption by all five defend¬ 
ants that each one should not do his work until he should 
have informed himself as to the quality, strength and suffi- 
cienev of all and every part of the materials furnished and 
work done upon the building prior to the erection and 
placing of his materials and prior to the doing of his work 
in and upon said Knickerbocker Theatre; and 
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Second, That there was a further joint obligation that the 
defendants jointly should do all of the work and that each 
should be responsible for the work of the others; and thus 
it follows as a legal consequence that each should be respon¬ 
sible criminally for any negligence committed by the others, 
resulting in loss of life. 

As we have shown above, how these joint obligations 
arise is not indicated in the indictment, but is left to con¬ 
jecture. As we shall show when we come to discuss the 
various grounds of demurrer, this is a fatal defect in the 
indictment; but we go further and make bold to state that 
it is impossible for the Government to find any statute or 
citation of authority which will sustain the theory of this 
indictment. 

11. Body of Indictment. 


10. Paragraph ten charges that each defendant “unlaw¬ 
fully, feloniously and carelessly did fail and neglect” to per¬ 
form his separate assumption and obligation, as set out in 
paragraph five, in a careful and skilful manner, and specific¬ 
ally that .Julian K. Down man “then and there unlawfully, 
feloniously and carelessly did fail and neglect to examine 
and inspect such Knickerbocker Theatre in the course of its 
construction, erection and building in a careful, skilful and 
prudent manner, and then and there unlawfully, feloniously 
and carelessly did fail and neglect to inspect and examine 
the structural steel and iron and concrete work of such 
Knickerbocker Theatre in a careful and skilful and prudent 
manner.” 

Except in paragraph twelve, where it is alleged that the 
defendants knew of the dangerous condition of the Knicker- 
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boeker Theatre, and, coupling the same paragraph with 
paragraph fourteen, failed to inform patrons and others of 
the dangerous condition, this tenth paragraph contains the 
only charge of negligence alleged against the defendant, 
Julian K. Down man, and may be boiled down to the simple 
statement that he failed and neglected to examine and in¬ 
spect the theatre in the course of erection in a careful and 
skilful manner, and failed and neglected to inspect and 
examine the structural steel, iron and concrete work in a 
careful and skilful manner, with no other specification 
either as to time, place or particular of his alleged criminal 
neglect. 


“Negligence’' is a generic term; and, as was said bv the 
Supreme Court of the United States in United States v. 
Cruik'shank', 92 U. S. 512, 25 L. Ed. 588, and reiterated in 
United States v. lless , 124 U. S. 483, 31 L. Ed. 517, it is 
an elementary principle of criminal pleading that where 
the definition of an offense, whether it he at common law 
or by statute, includes generic terms, it is not sufficient that 
the indictment shall charge the offense in the same generic 
terms as in the definition; it must state the species and 
descend to particulars. In the case at bar the indictment 
simply accuses the defendants with negligence and gives no 
particulars to support this conclusion. Nowhere in the in¬ 
dictment is it alleged what portion of the building the defend¬ 
ant, Julian R. Downman, failed to carefully inspect, nor is 
it stated that, as a result of his failure to so inspect a certain 
portion of the building, it fell and collapsed and caused 
injuries, nor is it stated in what respect his negligent manner 
was manifested. Nowhere is it pointed out in the indictment 
on what day or days he failed to so inspect, or on what day or 
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days he was careless in his inspection, or what, if any, truss or 
beam, or what portion of the concrete work, or what wall, 
or what portion of the floors, or what portion of the roof 
he failed to* inspect in a careful or prudent manner. In 
other words, no specific act of negligence is pointed out, and 
the allegation here is a mere conclusion of law. If Mr. 
Downman were being sued for his alleged negligence in a 
civil action by some one who was injured, such an allegation 
would not stand: a fortiori, such an allegation will not stand 
in an indictment charging him with homicide on account 
of his alleged negligence. 

When we come to examine tlie specific grounds for de¬ 
murrer, the cases will l>e examined on this point. It is 
clear also that his duty as to inspection must be measured 
either by contract or by statute or some positive rule of law. 
He is not informed as to what duty he has violated, either 
contractual or otherwise, and therefore the indictment must 
fail. 

United States v. Iless, 124 U. S. 483, 31 L. Ed. 516; 

Pcttibone v. United States, 148 U. S. 197, 37 L. Ed. 
419; 

United States v. Cruikshank, 92 U. S. 542, 23 L. 
Ed. 588; 

Ainsworth v. United States, 1 App. D. C. 518; 

Ilunter v. D. C., 47 App. I). C. 406; 

Jamison v. I). C., 47 App. D. C. 411; 

Wiley v. D. C., 47 App. I). C. 412; 

Tyner v. United States, 23 App. D. C. 324; 

deist v. United States, 26 App. D. C. 594; 

State v. Ilayeman, 13 N. J. Law (1 J. S. Green) 
314; 
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State v. Commissioners, 15 N. C. (4 Dev.) 345; 

Massure v. State, 36 Tex. 377; 

State v. Thwrstin, 35 Me. 205, 58 Am. Dec. 605. 

King v. E. J. Hollond, 5 T. R. 607. 

11. The eleventh paragraph simply alleges that tlie Knick¬ 
erbocker Theatre was open to the public and that a large num¬ 
ber of persons were accustomed to frequent it as patrons, and 
that on the 28th day of January, 1022, there were about 200 
persons in the theatre for the purpose of viewing moving 
pictures. 

12. The twelfth paragraph alleges that the defendants well 
knew that, on account of and in consequence of 

(a) their joint failures and neglects; 

(/>) inadequate plans and designs; 

(c) inherent faults and weaknesses; 

(</) faulty construction and insufficient strength and plac¬ 
ing of materials; 

(r) improper assembling of materials; 

(/) insufficient provision for the support of the weight of 
the roof and roof slab upon the walls and upon the structural 
steel and iron work; 

(g) inadequate supervision and superintendence; 

(/*) inadequate inspection, and 

(i) other conditions, 

the Knickerbocker Theatre was in a dangerous and unsafe 
condition, all of which said conditions were produced and 
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brought about by the aforesaid joint and several failures and 
neglects of the said defendants. 

It will be noted that the object of this paragraph is to 
charge the defendants with notice of the dangerous condition, 
and that the fact of such condition is not alleged directly 
as a breach of duty. The pleading is faulty if it is intended 
for that purpose. (U. S. v. Johnson, 26 App. D. C. 136; 
U. S. v. Hess, 124 U. S. 483; 31 L. Ed. 517.) But even 
if we take the various averments of knowledge as allegations 
of breaches of duty, it is perfectly clear that the pleading is 
faulty, 

i/ f 

(a) because it does not allege any specific act of negli¬ 
gence; 

( b ) because the statements are mere conclusions of law; 

(c) because they are indefinite and vague in their ter¬ 
minology, for example, “inherent faults and weaknesses/’ 
and 

(</) because it alleges in a general way “other conditions” 
which should be enumerated in the indictment itself, and not 
summarized in this vague and general manner. 

But, as shown above, the object of this paragraph was not 
to make a direct charge as to negligence, but to charge the 
defendants with knowledge of the unsafe condition. When 
we examine the various grounds upon which this charge is 
made, the same objections may be made as enumerated above. 
It is not alleged what portion of the building was unsafe; 
wherein the faulty construction consisted; what materials 
were of insufficient strength; wherein the inherent faults and 
weaknesses consisted; wherein there was inadequate super- 
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vision or superintendence; wherein there was inadequate in¬ 
spection; and especially it is not alleged what were the other 
conditions which charge the defendants with notice of the 
alleged unsafe condition. 

As we shall show hereafter by the authorities when we 
come to discuss the various grounds of demurrer, the in¬ 
dictment is fatally defective in this paragraph. 

United States v. Iless , 134 U. 8. 483, 31 L. Ed. 516; 

Ainsuo'rth v. U. S., 1 App. I). C. 518; 

People v. Smith, 105 N. Y. S. 1082; 21 X. Y. Cr. 
R. 403; 

State v. Doran, 99 Me. 329; 59 Atl. 440, 105 Am. St. 
Rep. 278; 

Westrup v. Com., 103 Ky. 95, 124 Am. St. Rep. 316, 
and note, p. 322; 

Anderson A* Woods e. State, 27 Tex. App. 177, 11 
Am. St. Rep. 189; 

Burkett v. State (Miss.), 33 So. 22. 

13. The thirteenth paragraph alleges that “by reason of 
the aforementioned dangerous and unsafe condition of such 
Knickerbocker Theatre so produced and brought about by” 
the said defendants, the roof slab and roof and ceiling, etc., 
did collapse and fall, and killed a large number of persons, 
and among them Mary Ethel Atkinson. 

14. The fourteenth paragraph alleges that the collapse 
and falling, etc., and the death of Mary Ethel Atkinson 
were “the direct, immediate, and inevitable result of gross 
negligence and want of skill as to the matters aforesaid, 
want of caution, circumspection, and careful supervision 
in the performance by” the said defendants “of their said 
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undertakings and assumptions aforesaid, in co-operation with 
one another as aforesaid, as well as of the continuous neglect 
and failure on the part of the said’’ defendants “to notify 
and warn the said Mary Ethel Atkinson * * * of the 
dangerous and unsafe condition of such Knickerbocker 
Theatre * * * as well as the gross neglect” of the de¬ 

fendants in suffering and permitting the said Mary Ethel 
Atkinson to be in such Knickerbocker Theatre on said 28th 
day of January, 1922. 

This paragraph shows that the indictment must fail, if 
the theory of the Government as to joint liability of each 
for the acts of the other is a mere conclusion not sustained 
by the facts alleged. We shall discuss this question more 
fully when we come to discuss the separate grounds of de¬ 
murrer. 

15. The fifteenth paragraph simply charges that the de¬ 
fendants “in the manner and by the means aforesaid,” still 
unspecified, did commit manslaughter; and thereby the 
prosecutor relies for the basis of his indictment upon his 
theory of the joint obligation of each defendant to be re¬ 
sponsible, criminally, for the acts and defaults of the other, 
which conclusion, even if supported by an express written 
contract signed by each defendant to that effect, would not 
make them criminally liable for the several acts of their 
fellows unless it was pursuant to a conspiracy to erect a 
defective and dangerous building, and this allegation the 
indictment is careful to avoid (Tyner v. U. S., 23 App. 
D. C. 327; Wharton on Homicide, Sec. 80). 


4e 
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B. Grounds of Demurrer. 


The grounds of demurrer are as follows: 

1. The indictment is defective and insufficient, in that the 
essential facts entering into the definition of the alleged 
offense are not set out with sufficient certainty, completeness, 
precision, and definiteness, and said indictment is too vague, 
indefinite, incomplete, and uncertain. 


*2. The matters alleged in the indictment are conclusions 
of law, not supported by the facts. 

0. There is a failure to charge any definite individual 
duty upon the defendant Julian R. Downman, and there 
is no notice given the defendant Julian R. Downman of 
the particular act of negligence for which he is sought to be 
held responsible. 


4. The indictment shows upon its face a misjoinder of 
the defendants. 


5. While this is a joint indictment against five defendants, 
the indictment fails to allege anv joint act which was in 
itself criminal. 


0. The indictment does not set out facts fixing criminal 
responsibility upon the defendant, Julian R. Downman, for 
the alleged negligence of 1 iis codefendants, or any of them. 

7. The indictment does not set out the particular acts 
constituting the alleged negligence of Julian R. Downman’? 
codefendants, or of anv of them. 

8. The indictment charges generally joint and several 
obligations and assumptions by all the defendants for all 
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duties devolving upon each severally, but fails to allege the 
facts showing the relation of the several defendants to each 
other and to the work necessary to support such conclusions, 
and fails to allege the source of such joint and several ob¬ 
ligations or how they arose, and fails to specify what acts 
of omission or commission the several defendants respect¬ 
ively were guilty of. and fails to specify the time or place of 
such acts of omission or commission. 

0. While the indictment alleges generally assumptions by 
the defendant, Julian R. Downman, of duties devolving 
primarily on others, and secondarily upon him, as well as 
of duties devolving upon him primarily, it fails to allege 
sufficient facts showing how said obligations devolved on 
him, his knowledge thereof, or of tlfeir non-performance, or 
that such non-performance would result in the death of the 
decedent. 

10. While the indictment alleges generally that all the 
defendants united and joined themselves with one another 
in an obligation to take the necessary means to carry into 
execution the several obligations of each defendant therein 
alleged, the indictment fails to allege the essential facts 
showing when and how they so united and joined themselves 
or otherwise how the said joint obligations arose. Criminal 
responsibility is personal and cannot be imputed. 

11. No criminal responsibility rests upon persons engaged 
in building a structure for the several acts or defaults of 
either joint or independent contractors or their servants, 
even where civil responsibilities are incurred and the duties 
are non-assignable in the absence of prior knowledge of the 
acts and the probable result. 
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12. While the indictment charges that the defendant, 
R. W. Geare, did fail and neglect to design and draw the 
plans and specifications in a careful and skilful manner, the 
indictment does not charge in what respect they were not so 
drawn, nor does it charge that it was the duty of the de¬ 
fendant, Julian R. Downman, to inspect and approve or dis¬ 
approve said plans and specifications, nor does it charge that 
said Julian R. Downman did inspect and approve or dis¬ 
approve said plans; nor does the indictment charge that said 
building was not erected in accordance with the same. 
Therefore, the defendant, Julian R. Downman, cannot be 
criminally responsible for any alleged defect in said plans 
and specifications which may have caused or contributed to 
the collapse of the building. 

13. The indictment fails to charge that the defendant, 
Julian R. Downman, had anv authority or control over the 
other joint defendants as to the work done or materials 
furnished by any of the other joint defendants, and there¬ 
fore he cannot be criminally responsible for any alleged 
defect in work done or materials furnished by them or anv 
of them. 

14. The indictment does not set out any facts or relations 
between the codefendants making it the duty of one to 
supervise the work done or materials furnished by the others; 
and therefore criminal responsibility cannot be fixed upon 
one for the alleged negligence of the others. 

15. By the indictment the defendant. Julian R. Down- 
man, is charged with an illegal measure of care and dili¬ 
gence. 
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C. Common-law Definition of Involuntary 

Manslaughter. 


Appended to Johnson v. State, 90 Am. St. Rep. 564, at 
page 571, there is a note on the subject of “Unintentional 
Homicide in the Commission of an Unlawful Act.” In the 
note is the following definition of involuntary manslaughter: 


“Involuntary manslaughter is defined to be the un¬ 
lawful killing of a human being without malice either 
express or implied, and without intention to kill or 
inflict an injury causing death, committed acciden¬ 
tally in the commission of some unlawful act, not 
felonious, or in the improper or negligent perform¬ 
ance of an act lawful in itself. * * * This defini¬ 

tion includes homicide resulting from the negligent 
performance, without actual criminal intent, of an 
unlawful act, and undoubtedly the common-law rule 
is that criminality may be affirmed of a lawful act 
carelessly or negligently done. The negligence, how¬ 
ever, must be aggravated, culpable, or gross. That 
is, it must be such a departure from what would be the 
conduct of an ordinarily prudent or careful man un¬ 
der the same circumstances as to evidence a disregard 
of human life or an indifference to consequences. 
The negligence in such cases supplies, in a measure, 
the direct criminal intent. Familiar illustrations of 
this principle are the reckless use of handling of fire¬ 
arms, and the casting of stones or timbers from a 
housetop into the street where people are known to be 
passing. * * * And a mere act of omission, on 

the part of a switchtender for example, may be so 
criminal or culpable as to be the subject of indictment 
for manslaughter. State v. O’Brien, 32 N. J. L. 169. 
Negligent homicide by omission, however, presup • 
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poses a duty to perform the act omitted. Thus, a 
brakeman upon a locomotive, which is under the ex¬ 
clusive control of the engineer and fireman, is not 
criminally responsible for the death of a child run 
over by the locomotive. Anderson v. State, 27 Tex. 
App. 177, 11 Am. St. Rep. 189, 11 S. W. 33.” 

I). Statutes Applicable to the Crime of Manslaughter. 

By section 1 of the District Code, “the common law, all 
British statutes in force in Maryland on the 27th day of 
February, 1801, all general acts of Congress not legally in¬ 
applicable to the District of Columbia, and all acts of Con¬ 
gress by their terms applicable to the District of Columbia 
and to other places under the jurisdiction of the United States 
in force at the date of the passage of the act enacting the 
Code, remain in force, except in so far as the same are in¬ 
consistent with or are replaced by some provision of the 
Code.” 

By section 798, District Code, murder in the first degree is 
defined. 

By section 800, murder in the second degree is defined. 

By section 801, punishment is provided for murder in the 
first degree and in the second degree. 

Section 802 provides the punishment of manslaughter, as 

follows: 

“Whoever commits manslaughter shall be punished 
by fine not exceeding $1,000.00, or by imprisonment 
not exceeding 15 years, or by both such fine and im¬ 
prisonment.” 

Thus it appears that, in the District of Columbia, there is 
no statutory definition of manslaughter, but that the crime 
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is defined as at common law. See De Forest v. United States, 
11 App. D. C. 458, 465; United States v. Watkins, 3 Cranch 
(C. C.) 441; United States v. Marshall, 6 Mackey 34; 
United States v. Hale, 4 Cranch (C. C.) 83. 

E. Constitution of the United States—Indictments 

Thereunder. 

In criminal cases prosecuted under the laws of the United 
States, the accused has the Constitutional right “to be in¬ 
formed of the nature and cause of the accusation.” U. S. 
('(institution, (Uh amendment. And this is construed to mean 
that the indictment must set forth the elements of the offense 
with clearness, and with the necessary certainty to apprise 
the accused of the crime with which he stands charged, and 
so that he may not he twice put in jeopardy for the same 
offense. United States r. Capital Traction Co., 34 App. D. C. 
592, 595; Hunter v. D. C., 47 App. D. C. 403; United States 
v. Hess, 124 U. S. 483, 31 L. Ed. 516; Pettihone v. United 
States, 148 U. S. 197, 37 E. Ed. 419; United States v. Cook, 
17 Wall. 174, 84 V. S. 168, 21 L. Ed. *538; United States v. 
Cruikshank, 92 U. S. 542; Edwards v. State, 27 Ark. 493. 

In United States v. Capital Traction Company, 34 App. 
I). C. 595, the court said: 

“The 6th amendment to the Constitution of the 
United States, among other things, provides that in 
all criminal prosecutions, the accused shall be in¬ 
formed of the nature and cause of the accusation. In 
other words, when the accused is led to the bar of 
justice, the information or indictment must contain 
the elements of the offense with which he is charged, 
with sufficient clearness to fully advise him of the 
exact crime which he is alleged to have committed. ,, 
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F. Indictments—Certainty Required. 

The general principles of the common law with reference 
to the certainty required in indictments were carefully stated 
by Chief Justice Alvey in the Ainsworth Case (1 App. D. C. 
518), and may be summarized as follows: 

1. Every party accused of crime is entitled to have every 
essential fact that enters into the definition of the offense 
set forth in an indictment with such full and entire accuracv 
that the offense may judicially appear to the court in pro¬ 
nouncing judgment thereon, whether upon demurrer or after 
conviction. 

2. The principle that the indictment must contain every 
essential fact entering into the definition of the offense is 
especially necessary where the act or omission charged as 
producing the injury is not in itself necessarily unlawful, 
hut onlv becomes so bv its peculiar circumstances and rela- 
tions to the result that follows in the natural sequence of 
events. In such a case everv matter of fact essential to show 
the illegality of the act or neglect must he fully set forth 
and the omission of anv fact or circumstance necessary to 
constitute the offense will he fatal. 

3. In such a case the indictment must be certain to everv 

•/ 

intent, and without any intendment to the contrary; and the 
crime must be charged with such certainty and precision that 
it may he understood by every one, so that the party may 
know how to defend against such charge. 
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4. Therefore, facts, and not mere conclusions from facts, 
or conclusions of law, must be stated; citing for the above 
propositions: 

2 Hawk. PI. C., 24 Sec. 57; 

1 Whart. Cr. Law (7th Ed.), Sec. 285; 

United States v. Hess, 124 U. S. 486; 

United States v. Crmkshank, 92 U. S. 542. 

Other cases which have laid down and applied these 
principles are: 

Moens v. United States, 267 Fed. 317, 50 App. D. C. 
15; 

Hunter v. I). C., 47 App. D. C. 406; 

Tyner v. United States, 23 App. D. C. 324; 

Geist v. United States, 26 App. D. C. 594; 

United States v. Johnson, 26 App. D. C. 136; 

Petti hone v. United States, 148 U. S. 137, 37 L. Ed. 
419; 

United States v. t'ook, 17 Wall. 174, 21 L. Ed. 538; 
Burton r. United States, 202 L T . S. 344, 50 L. Ed. 
1057; 

Cochran v. United States, 157 U. S. 286, 39 L. Ed. 
704; 

United States v. Hotzhauer (C. C.), 40 Fed. 76; 

May heir v. State (Ind.), 128 N. E. 599. 

5. Application of these Principles: 

In applying these principles it has been held that where 
the definition of an offense, whether it be at common law 
or by statute, includes generic terms, it is not sufficient that 
the indictment shall charge the offense in the same generic 
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terms as in the definition. It must state species and descend 
to particulars. United States v. Cruikshank, 9*2 U. S. 542, 
23 L. Ed. 588; United States c. Hess, 124 U. S. 483, 31 L. 
Ed. 517. 


In United States v. Hess, supra, it was held that under a 
statute denouncing a penalty against one who had ‘‘devised 
a scheme to defraud,” and used the mails to effect his scheme, 
it was not sufficient simply to charge in the indictment that 
the defendant had ‘‘devised a scheme to defraud hut that 


the indictment must contain the particulars of the scheme. 
In this case, Mr. Justice Field, in rendering the opinion hold¬ 
ing that the indictment did not sufficiently describe the of- 
fense, said: 



“The averment here is that the defendant, ‘having 
devised a scheme to defraud divers other persons to 
the jurors unknown.’ intended to effect the same by 
inciting such other persons to communicate with him 
through the postoffice, and received a letter on the 
subject. Assuming that this averment of ‘having 
devised’ the scheme mav be taken as sufficiently di- 
rect and positive, tite absence of all particulars of the 
alleged scheme renders the count as defective as 
would be an indictment for larceny without stating 
the property stolen, or its owner or party from whose 
possession it was taken.” 


In United States v. Cruikshank, supra, the indictment 
charged the defendants in general language with an intent 
to hinder and prevent citizens of African descent in the 
free exercise and enjoyment of the rights, etc., granted and 
secured as citizens of the United States because they were 
persons of African descent. The indictment, however, did 
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not specify any particular right, the enjoyment of which 
the conspirators intended to hinder or prevent; and it was 
held that the averments of the counts were too vague and 
general, and lacked the certainty and precision required by 
the established rules of criminal pleading. 

In Pettibone v. U. S., 148 U. 8. 107, 37 L. Ed. 422, the 
indictment charged a conspiracy to obstruct the administra¬ 
tion of justice in a court of the United States. A demurrer 
having been overruled, the Supreme Court of the United 
States upon appeal reversed the lower court and held 
the indictment insufficient, because the indictment failed 
to allege any overt act in effectuation of that purpose, and also 
because the charge of the indictment that the defendants 
conspired to obstruct and impede the administration of jus¬ 
tice was a conclusion of law. 

See also the case of Tyner v. U. S., 23 App. D. C. 324, 
where the court held that the indictment averred the official 
duty imposed upon the defendant and charged with no lack 
of certainty in respect to time, place and circumstances, a 
conspiracy by the defendants not to discharge their official 
duty. 

In llunter v. D. C., 47 App. D. C. 406, an information 
charged the defendants with congregating and assembling 
on a certain avenue, and then and there crowding, obstruct¬ 
ing, and incommoding the free use of the sidewalk thereof, 
contrary to and in violation of a specified act of Congress, 
the information charging the offense in the words of the 
statute. The information was held insufficient because it 
failed to set out the facts constituting the offense with suffi¬ 
cient clearness to apprise the defendants of the charge they 
were to meet, or to inform the court of their sufficiency to 
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sustain a conviction. In dismissing the information, the 
court said that it was too vague, general, and uncertain to 
meet the requirements of the established rules of criminal 
pleading, and was, therefore, insufficient in law. 

Some cases from other jurisdictions applying the above 
rules are 

Funk v. State, 140 Ind. 338, 40 N. E. 266; 

Com. v. Philipps, 16 Pic. 211, 213; 

Kcllar v. State, 51 Ind. Ill; 

State v. Steeley, 65 Mo. 218, 27 Am. Rep. 271; 

State v. Lake;/, 65 Mo. 217; 

Meruin v. People, 26 Mich. 208; 

State v. Witt, 30 Ark. 216; 

Class v. A>tate, 45 Ark. 476; 

Daniel v. State, 3 lleisk 257; 

Bonneville r. State, 53 Wis. 680, 686; 

Bryan v. State, 45 Ala. 86; 

Schmidt v. State, 78 Ind. 41; 

State v. Graham, 38 Ark. 510; 

Anthony v. State, 20 Ala. 27; 

State v. Foster, 30 Kans. 365; 

State v. Pugh, 50 Mo. 500; 

State v. Pcrham, 4 Ore. 188; 

Portwood v. State, 20 Tex. 47, 01 Am. Dec. 258. 

In the case last cited, Portwood r. State, supra, the de¬ 
fendant was under an indictment charging that he with 
force and arms wilfully, etc., entered a certain house “with 
felonious intent then and there a felonv to do and commit.” 

V 

The statute under which he was indicted made it a felonv 

i/ 

to break and enter a house for the purpose of committing a 
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felony therein. A motion to quash the indictment was sus¬ 
tained on the ground that it was necessary to state the kind 
of felony. 

In State v. Doran, 90 Me. 329, 59 Atl. 440, 105 Am. St. 
Rep. 278, the indictment alleged that the defendant feloni¬ 
ously did attempt to break and enter a certain railroad car 
“for the purpose of committing a felony.” The jury re¬ 
turned a verdict of guilty and the defendant moved in 
arrest of judgment “because no specific offense against the 
laws of this State is alleged against the said Doran in said 
indictment and that no judgment could he rendered upon 
the verdict in said court.” The motion being overruled, ap¬ 
peal was taken. 

After setting out the statutes involved, the court said: 


“It appears from a comparison of these provisions 
with the language of the indictment that only the 
yencral terms of the statute have been employed to 
state the charge against the defendant both with 
respect to the ‘attempt’ to commit the offense and the 
‘felonv’ which he intended to commit. The indict- 

t/ 

ment contains neither a description of the overt act 
done by the accused in attempting to commit the 
crime charged, nor a specification of the particular 
felony which the defendant is charged as attempting 
to commit, after breaking and entering the car. 

“Where the offense is created by statute and the 
facts constituting it are fully set out (in the statute) 
it is undoubtedly sufficient to charge the offense in 
the language of (he statute without further descrip¬ 
tion (1 Bishop’s Criminal Procedure, Sec. 611). But 
‘in all criminal prosecutions the accused shall have a 
right to demand the nature and cause of the accusa¬ 
tion.’ Me. Constitution, Art. 1, Sec. 6. 
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‘‘He has a right to insist that the facts alleged to 
constitute a crime shall be stated in the indictment 
against him with that reasonable degree of fulness, 
certainty and precision requisite to enable him to 
meet the exact charge against him and to plead any 
judgment which may be rendered upon it in bar of 
a subsequent prosecution for the same offense. Hence, 
if a statute creating an offense fails to set out the 
facts constituting it sufficiently to apprise the ac¬ 
cused of the precise nature of the charge against 
him, a more particular statement of the facts will 
be required in the indictment, and * where a mere, 
generic term is used or where the words of the 
statute ft;/ their generality mag embrace cases which 
fall within the terms, but not within the spirit or 
meaning thereof , the specific facts must he alleged 
to bring the defendant precisely within the inhibi¬ 
tion of the law.’ 10 Encv. of PI. & Pr. 487; 
Wharton s Criminal PI. & Pr., Sec. *2*20.” 

In State r. Thurstin, 35 Me. *205, 58 Am. Dec. 695, the 
indictment alleged that the defendant, at noon on a certain 
date “did commit the crime of adultery with one Emeline 
Whitehouse, the wife of one Solomon II. Whitehouse, she, 
the said Emeline Whitehouse, being a married woman, and 
the lawful wife of him, the said Solomon II. Whitehouse.” 
Upon objection to the sufficiency of the indictment, the 
matter was submitted to the Supreme Judicial Court of 
Maine, which held the indictment insufficient, because the 
indictment failed to aver that the woman with whom the 
adultery was alleged to have been committed was married at 
the time the crime was alleged to have been committed. In 
handing down the decision. Howard, J., speaking for the 
court said: 
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“Every material fact which senes to constitute 
the offense charged should be alleged and set forth 
in the indictment, with precision and certainty as 
to time, and place. A general averment that the 
accused had committed a particular crime named, 
without more specific allegations, would be insuffi¬ 
cient. * * * 

“In this case, the fact of committing the crime 
of adultery, at a certain time and place, with Erne- 
line Whitehouse, is first alleged against the ac¬ 
cused; but to the fact that she was a married woman, 
and the wife of another, no time is averred, nor is 
there a reference, to the certain time before stated, 
by the words ‘then’ and ‘there’ or any equivalent 
terms. Although we can readily suppose what was in¬ 
tended by the averments, yet in criminal pleading 
nothing can be taken by intendment. The allegation, 
‘being a married woman, and the lawful wife of 
Solomon II. Whitehouse,’ has reference to the time 
of finding the indictment, and not to the time of 
the offense, in strictness of criminal law.” 

In an indictment for a criminal offense the averments 
must be so clear and distinct that there may be no difficulty 
in determining what evidence is admissible thereunder. 
Maghew v. State (Ind.), 128 X. E. 590, 001; Funic v. State, 
149 Ind. 338, 49 N. E. 266; Padgett v. State, 167 Ind. 
179, 78 X. E. 663; State v. Feagans, 148 Ind. 6*21, 48 
X. E. 225. 

The rules laid down above as to the certainty required in 
indictments apply with special force where the indictment 
is for an act which is not unlawful, per se, but becomes so by 
particular circumstances and relations. 
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G. Indictments—Acts Not Necessarily Unlawful—Par¬ 
ticular Circumstances Must be Stated. 


It is an unbending rule in criminal pleading that where 
the act itself is not necessarily unlawful, but becomes so by 
particular circumstances and relations, all matters in which 
the illegality consists must be set out in the indictment. 
Twelve-mile Turnpike Co. v. Coin 4 Ivy. Law Rep. 369; 
Com. v. Clark, 2 Ashm. 105; Com. v. Beerbroxver, 5 Pa. Law 
J. 426, 3 Clark 404; Pearce v. State , 33 Tenn. (1 Sneed) 
63, 60 Am. Pec. 135. See also United States v. Cruikshank, 
92 U. S. 542, 23 L. Ed. 588; State c. McIntyre, 19 Minn. 
93; Com. v. B. <fc O. R. R. Co., 223 Pa. 23, 72 Atl. 278. 

This rule was recognized and applied by the court in 
Ainsworth c. United States. 1 App. P. C. 518, whero the 
facts were so similar to the case at bar that the decision in 

i 

that case is determinative of most of the questions raised 
by this demurrer. 

In Pearce c. State, 33 Tenn. ( 1 Sneed) 63, 60 Am. Dec. 


135, the defendant was presented for illegal voting and ap¬ 
pealed from a judgment of conviction. One ground of error 
was “that the presentment is bad for want of the necessary 
averments descriptive of the nature of the offense.” The 
presentment averred that the defendant unlawfully and 
knowingly voted in the county of Rhea, he, the defendant, 
not being a qualified voter in and for said county of Rhea. 
The act under which he was prosecuted provided that if a 


person voted at any election, such person not being at the 
time a qualified voter of the county in which he so votes, he 
should be adjudged guilty of a misdemeanor. The Supreme 
Court of Tennessee held that the presentment was bad because 



the nature and the cause of the accusation were not well 
stated. The court pointed out that, while the presentment 
was in the words of the statute, namely, that the defendant 
was not a qualified voter in the county of Rhea, this state¬ 
ment was not a fact, but a legal result, and that for the facts 
which constituted a qualified voter the court had to refer to 
the Constitution and laws from which it would be seen that 
there were three separate grounds of disqualification: 

First. If he be not a free white man twenty-one years of 
age; 

Second. If he be not a citizen, and 

Third. If he had not resided in the county three months 
as a citizen thereof. 

The court held the presentment bad because it did not in¬ 
form the defendant for which of the three causes he was dis¬ 
qualified, and that the cause could only appear in proof, when 
he might be taken by surprise and be wholly unprepared to 
make his defense, however just it might be. The court then 
says (page 137): 

‘‘The rule is, that ‘the indictment must charge the 
crime with certainty and precision, and must contain 
a complete description of such facts and circum¬ 
stances as will constitute the crime. A statement of 
a legal result is bad.' 1 Ch. Crim. L., 228. A con¬ 
clusion of law need not be stated; it is the facts upon 
which it is founded that are necessary and material: 
Id., 231. 
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“We may further observe that where the act is nett 
in itself necessarily unlawful, but becomes so by other 
facts connected with it, the facts in which the ille- 
gality consists must be set forth and averred: 1 Ch. 
Crim. L., 229. 

“Now, the act of voting is not necessarily illegal, 
but may become so for some of the causes before 
stated; and in order that the charge may be perfect, 
such cause must be set forth and averred in the indict¬ 
ment or presentment. The ground of disqualification 
not being averred in the present case, the judgment 
will be reversed, and the motion in arrest sustained. 

“Judgment reversed. v (Italics ours.) 

In Com. v. B. & 0. B. B. Co., 223 Pa. 23, 72 Atl. 278 
132 Am. St. Rep. 723, it was held that where an act is not 
in itself necessarily unlawful or a nuisance, but becomes so 
bv circumstances, all the matters necessary to show its ille- 
gality must be stated in the indictment, and it was further 
held that defects in an indictment are not curable bv a bill of 
particulars. In that case the R. A. O. R. R. Company was 
convicted in the court below on an indictment charging it 
with maintaining a nuisance. The indictment simply 
charged that the defendant unlawfully kept and maintained 
a railroad track and way across a public highway and “did 
use said track and way for the frequent passing and re¬ 
passing of trains, whereby the use of said road, street and 
public highway was and continues to be dangerous, ob¬ 
structed and straitened so that the good citizens of this com¬ 
monwealth could not * * * pass and repass * * * 

as thev were accustomed to do." There was no averment 
that the company in laying its track created any obstruction, 
and the court said that the case did not belong to the class 
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of cases in which railroad companies had been held guilty 
of maintaining nuisances because they placed obstructions 
across the highway. 

The court, in deciding the case, said that the question was 
whether any offense at all was charged, and not whether the 
indictment was sufficient under a Pennsylvania statute which 
provided that every indictment at common law should be 
deemed sufficient, if it charged the crime so plainly that the 
nature of the offense might he easily understood by the jury. 

In holding that the indictment charged no offense at all 
the court said: 


“Where the act is not in itself necessarily unlawful 
or a nuisance, but becomes so by its peculiar circum¬ 
stances and relations, all the matters necessary to show 
its illegality must be stated in the indictment,” 
citing Clark’s Criminal Procedure, section 155. 


The court then holds that the indictment charged a 
nuisance arising from the frequent and repeated passing and 
repassing of the trains of the company over a public road 
or street; that these were acts which were entirely lawful in 
themselves; and that, before they could become unlawful, 
all the circumstances which made them unlawful must be 
stated in the indictment. 


H. Homicide Resulting from Negligence in the Perform¬ 
ance of a Lawful Act—Requirements of Indict¬ 
ments Therefor, 

(1) lx Indictments Alleging Neglect of Duty, a 
Simple Charge of Negligence is Insufficient. 

When we come to study the cases relating to indictments 

1/ C7 

for homicide resulting from the negligent performance of a 
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lawful act, we find that the rules and principles which are 
laid down above have been followed and strictly applied. 
For the convenience of the court we wish to refer to the 
following general notes: 

Negligent homicide, 61 L. R. A. 277; 

Homicide by inattention or neglect of duty, 124 Am. 

St. 322. 

In the first place, and as a preliminary to the study of 
indictments for negligent homicide, it is to be noted that 
in every indictment alleging a neglect of duty, a simple 
charge of negligence is insufficient. Negligence is a generic 
term; therefore the indictment must descend to species and 
show the specific duty which has been neglected. Thus, in 
an indictment averring that the defendants “being under 
contract to keep the public roads in good repair and condi¬ 
tion, did wilfully and unlawfully neglect their duty and 
failed to keep said roads in good condition contrary,’’ etc., 
it was held that the indictment was bad for generality and 
indefiniteness. Burkett v. State (Miss.), 33 So. 22. See 
also Cain v. State, 81 Miss. 420, 33 So. 222; McElmore v. 
State, 81 Miss. 422, 33 So. 225. 

So also it has been held that an indictment for neglect of 
duty to repair highways must be certain in the description 
of the place. State v. Ilagcman , 13 N. J. Law (1 J. S. 
Green) 314. 

(2) Indictments Charging Negligence Must Show 
Origin of Defendants' Duty. 

In every indictment for omission to do an act it is also 
clear that the indictment must show how the defendant's 
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obligation to perform the act arises, and must set out the 
special circumstances out of which the duty does arise. Thus, 
in an indictment against a railroad company for failure to 
keep up a ferry the indictment must set forth how the com¬ 
pany became subjected to the duty of keeping up the ferry. 
State v. Wilmington & M. R. Co., 44 N. C. 234. See also State 
v. Hageman, 13 N. J. L. (1 J. S. Green) 314; State v. Ilad- 
donfield, etc., Turnpike Co., 65 X. J. Law 97, 47 Atl. 700; 
State v. Middlesex dk S. Traction Co., 67 N. J. Law 14, 50 
Atl. 354. 

In State v. Hageman, 13 X. J. Law (1 J. S. Green) 314, 
there was an indictment against Hageman for not repairing 
a certain part of a certain highway in the township of 
Franklin. In sustaining a demurrer to the indictment, be¬ 
cause the indictment did not show the source of the alleged 
duty to keep the road in repair, the court showed that the 
duty of keeping all the roads in repair rested upon the town¬ 
ship, and said that, in an indictment of a township, it was 
sufficient to allege that the road was out of repair; but that 
in the case of an overseer, the duty to repair arose from the 
designation of the township committee; and the court laid 
down the rule that when an offense consists in the omission 
to do some act, the indictment should show how the de¬ 
fendant's obligation to perform the act arose; and, therefore, 
held that the indictment against the overseer ought to state 
that he was an overseer, that the duty to repair had been 
assigned to him. and that he was in office at the time com¬ 
plained of. 

In State v. Iladdonfield, &c., Camden Turnpike Co., 65 
X. J. Law 97, it was held that, as a general rule, an indict¬ 
ment which charged a defendant with neglect to perform 
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a public duty should show how that public duty arose, and 
therefore, that an indictment against a turnpike company 
for failure to repair its turnpike was insufficient which 
simply alleged that the defendant was “by law holden and 
bound the said turnpike load to repair and amend.” It 
was contended on behalf of the State that the legal duty 
was created by charter, and that the charter was the law of 
tlie State, and therefore it was unnecessary to set out the 
charter provision on the subject. The Supreme Court of 
New Jersey held that as the charter was a private act, the 
court could not take judicial notice of that act. and “the 
indictment should have set out the charter provision, from 
which the duty of tlie defendant to repair and amend its 
road is claimed to arise, and is fatally defective in not 
doing so.” 

In Statr r. Midd. & Som. Trac. Co., 67 N. J. Law 14, the 
court said: 


“The first count in each indictment, charging 

only neglect to repair, is bad, for while it alleges that 

it was the legal duty of the defendant to keep the 

highway in repair, and that by reason of its neglect, 

the highway was ruinous, yet it does not set forth 

the facts out of which such a dutv would arise. As 

* 

there is no law, of which the court takes judicial 
cognizance, imposing that duty on the defendant. 
the special circumstances creating the duty must be 
distinctly alleged he fare the defendant can he re¬ 
quired to answer for neglect. 2 Bishop X. Crim. 
Proc. S. 1044; State v. Hageman, 1 Gr. 314; State r. 
Xew Jersey Turnpike Co., 1 Harr. 222; State v. Cam¬ 
den Turnpike Co., 36 Yroom 07.” (Italics ours.) 
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So, also, it has been held that a count in an indictment 
against the officers of a steamboat company under Revised 
Statutes 5344, charging that, by defendants’ negligence, 
misconduct and inattention to their duties, a certain person’s 
life was destroyed, was defective because it failed to set out 
the facts upon which such charge was based. U. S. v. Hotz- 
hauer (C. C.), 40 Fed. 70. 

(3) To Render a Person Criminally Liable for Neg¬ 
ligent Homicide the Duty Omitted or Improperly 
Performed Must Have Been IIis Personal Duty, Im¬ 
posed by Law or by Contract, and tiie Negligent Act 

i 

from Which Death Resulted Must Have Been His 
Personal Act and not the Act of Another. 

Anderson & Woods v. State, *27 Tex. App. 177, 11 
Am. St. Rep. 189. 

See also foot-note to Johnson v. State, 01 L. R. A. 
277, at page 300. 

In Anderson & Woods v. State, supra, two brakemen were 
riding upon an engine whose exclusive duty it was to act as 
brakemen and who had no control of the engine, which 
was under the exclusive operation and control of the engineer 
and fireman. It was the duty of the engineer and fireman to 
look out for obstructions and give signals of danger, and it 
was held by the Supreme Court of Texas that the brakemen 
were not guilty of negligent homicide for the killing of a 
child run over by the engine. 

In reversing the judgment of conviction as contrary to 
the law and evidence, the court called attention to the fact 
that the brakemen had no control of the engine; that they 
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wore riding upon the same for the purpose of performing 
their specific duties as brakemen; that it was the exclusive 
duty of the engineer and fireman to operate said engine 
carefully, to look out for obstructions upon the track, and 
to give signals of danger; that the brakemen had no right to 
start the engine and blow the whistle, ring the bell, stop the 
engine, or otherwise control its movements. They per¬ 
formed no act which connected them with the death of the 
child. 

The court then goes on to say: 

‘‘It is only for a supposed omission of duty on their 
part that they have been convicted of negligent 
homicide. Tliev omitted to look out for obstructions 
on the track. Tliev might have seen the child in 
time to save its life, but they omitted to see him. Or 
if they did see him, they omitted to stop the train, 
or to signal the engineer to stop it. 

‘‘Were these omissions criminal, within the mean- 
of the statute defining negligent homicide? We 
think not, because to constitute criminal negligence 
or carelessness there must he a violation of some duty 
imposed by law, directly or impliedly, and with 
which duty the defendant is especially charged .” 
Citing Wharton on Homicide, Sec. 7*2. 

The court then goes on to say, referring to Wharton: 

“Again this author says, in treating of omis¬ 
sions by those charged with machinery, etc.: 
* * * ‘The responsibility of the defendant which 

he thus fails to discharge must be exclusive and 
peremptory. A stranger who sees that unless a rail 
way switch is turned, or the car stopped, an accident 
may ensue, is not indictable for not turning the 
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switch or stopping the car. The reason for this is 
obvious. To coerce by criminal prosecutions, every 
person to supervise all other persons and things, 
would destroy that division of labor and responsi¬ 
bility by which alone business can be safely con¬ 
ducted, and would establish an industrial commu¬ 
nism, by which private enterprise and private caution 
would be extinguished. Nothing can be effectually 
guarded when everything is to be guarded by every¬ 
body. No machinery could be properly worked if 
every passerby were compelled, by the terror of a 
criminal prosecution, to rush in and adjust anything 
that might appear to him to be wrong, or which was 
wrong, no matter how it might happen to appear. 
By this wild and irresponsible interference even the 
simplest forms of machinery would be speedily de¬ 
stroyed.’ Wharton on Homicide, Sec. 80. And 
upon the subject of omission to give warning of dan¬ 
ger, the same author says: ‘The test here is, Is such 
notice part of an express duty with which the de¬ 
fendant is exclusively charged? If so, he is respon¬ 
sible for injury which is the regular and natural 
result of his omission; but if not so hound, he is not 
so responsible.’ Id., Sec. 81. 

These rules of the common law are not inconsistent 
with our statute, but are in harmony therewith, as 
we construe it. As we understand both the common 
law and the statute, there can be no criminal negli¬ 
gence or carelessness by omission to act, unless it was 
the especial duty of the party to perform the act 
omitted. Negligence or carelessness by omission pre¬ 
supposes duty to perform the act omitted and cannot, 
in law, be imputed except upon the predicate of 
duty.” (Italics ours.) 


le 
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The court then goes on to hold that the brakemen were 
strangers to the transaction in contemplation of the law, be¬ 
cause they were not charged with any duty with respect 
to it. 

(4) Indictments for Manslaughter for Neglect of 
Duty, the Duty must be Imposed by Law or by 
Contract. 

In order to hold one guilty of manslaughter for neglect 
of duty the duty must not only be personal, but it must 
also be a duty imposed by lair or by contract, a mere assump¬ 
tion of responsibility for failure to perform is not enough, 
and the omission to perform the duty must be the immedi¬ 
ate and direct cause of the death. People v. Beardsley, 150 
Mich. 206, 113 X. \V. 1128, 121 Am. St. Rep. 617; Territory 
v. Manton, 8 Mont. 95, 19 Pac. 387; Thomas v. People, 
2 Colo. App. 513, 31 Pac. 349; United States v. Knowles 
4 Saw. 517; People v. Smith, 105 X. Y. Supp. 1082, 21 
X. Y. Cr. Rep. 403. 

In the foot-note to Johnson v. State, 61 L. R. A. 277, at 
page 300, the doctrine is thus laid down: 

“The mere fact that a person was negligent, and 
that a death resulted, however, is not sufficient to es¬ 
tablish his criminal liability, under the general rule, 
for the homicide; the neyliyence mast have been in 
the performative of, or in the omission to perform, 
some positive duty imposed upon him by law or 

BY CONTRACT. 

* * * To render a person criminally liable for 

neyliyent homicide, however, the duty omitted or 
improperly performed mast have been his personal 
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duty, and the negligent act from which death resulted 
must have been his personal act, and not the act of 
another” 

In 124 American State Reports, 331, Freeman, in his 
note on “Homicide by Inattention or Neglect of Duty,” uses 
the following language: 

“The most frequent application of the general rules 
relating to homicide bv inattention to or neglect of 
duty is furnished by prosecutions against those 
charged with the management of railroads, locomo¬ 
tives, street railways and such other dangerous 
agencies constantly used by the public. Some of 
these cases clearly illustrate the rule that no criminal 
liability attaches to death resulting from the non¬ 
performance of duty unless the duty so omitted is 
one with which the party so omitting is especially 
charged—that is, his personal duty,” 

citing and quoting: 

Anderson v. State, 27 Tex. App. 177, 11 Am. St. 

Rep. 189, 3 L. IT A. 644; 

State v. O'Brien, 32 N. J. Law 1G9; 

State v. Dorsey, 118 Ind. 167, 10 Am. St. Rep. Ill, 
20 N. E. 777; 

People v. Thompson, 122 Mich. 411, 81 N. W. 344; 
State v. Young (N. J.), 56 Atl. 471; 

People v. Smith, 105 N. Y. Supp. 1082. 

In People v. Smith, 105 N. Y. Supp. 1082, the indictment 
was demurred to upon the ground that it failed to allege 
that the defendant omitted any personal duty imposed upon 
him bv law or contract. Said the court: 
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“Upon the general proposition of law there seems 
to be no dispute; the controversy being upon the 
application of the principles. It is recognized by 
both that, to render one responsible for the fatal con- 
sequences of the malperformaxce or nonperform¬ 
ance of duty, the duty must have been a plain one, 
which he was ■bound by law or contract to per¬ 
form personally.’’ (Italics ours.) 

In People v. Beardsley . 150 Mich. 206, 113 X. W. 1128, 
121 Am. ISt. Rep. til7, there is a digest given of certain 
American and English cases where the doctrine of criminal 
responsibility was involved when death resulted from an 
omission to perform a claimed duty. It will he observed 
that in all the cases there was some relation between the 
accused and the decedent, imposing some legal duty upon 
the accused which was violated bv him, and the violation 
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of which caused the death. 

Thus, in Territory v. Manton, 8 Mont. 95, 19 Pac. 387, 
the accused was the husband of the decedent and left her 
intoxicated all night in the snow. 

In State v. Smith, 65 Me. 257, the husband neglected to 
provide clothing, shelter, and warmth for his insane wife. 

In State v. Behm, 72 Iowa 533, and Gibson v. Com., 106 
Ky. 360, 90 Am. St. Rep. 230, a mother was convicted of 
manslaughter for exposing her infant child without pro¬ 
tection to the inclemency of the weather. 

%/ 

In Westrup v. Com., 103 Ky. 95, 124 Am. St. Rep. 316, 
the doctrine is laid down: 

“Any person neglecting to discharge a duty re¬ 
quired of him either by lair or contract, thereby 
causing the death of another, is guilty of involun- 


53 


tary manslaughter. Thus if a parent or master 
neglects to supply food and clothing or medical at¬ 
tendance to a child or apprentice whom he is under 
a legal obligation to maintain, and the child or ap¬ 
prentice dies of the neglect, he is guilty of involun¬ 
tary manslaughter/’ (Italics ours.) 


In the brief for appellant, page 43, the attempt is 
made to answer our contention that the indictment is de¬ 
fective because it does not point the defendants to any con¬ 
tract or law imposing duties alleged to have been assumed 
by the defendants, respectively. It is contended that there 
is a distinction in this regard between an indictment for a 
nonfeasance and an indictment for a malfeasance. \Vc 
confess that we are unable to find anv such distinction in 


the cases which we have examined, and the case of People v. 
Smith, 105 N. V. Supp, 1082, quoted above, states the rule 
to be the same both as to malperformance and as to non¬ 
performance. See, also. Vnited States v. Townsend, 214 
Midi. 207, 183 N. W. 177. Not a single one of the cases 
cited in the brief for appellant makes the distinction for 
which counsel contends. We shall ask the indulgence of 
the court while we examine these authorities: 

In Voggs v. Bernard, 2 Ld. Raymond 909, 1 Sm. Lead. 
Cas. 199, cited in brief of appellant, the question involved 
was whether a person not a common carrier is liable for 
negligence when personal property is delivered to, and ac¬ 
cepted by, such a person to be carried from one place to 
another without recompense. This leading case, which de¬ 
cided that the defendant was liable, is celebrated on ac¬ 
count of the fact that it is the first attempt in the English 
law to classify the law of bailments. Speaking of the case, 
Hale on Bailments, page 2, says: 
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“The only real point in issue in this case was in 
regard to the liability of a gratuitous bailee specially 
undertaking the accomplishment of a certain pur¬ 
pose/’ 

In Key. v. Instan, 17 Cox Cr. Cas. <102, cited in brief of 
appellant, the case did not at all involve the question of the 
distinction between an indictment for nonfeasance and an 
indictment for misfeasance. In that case the facts were 
that a woman who lived alone with her sick and helpless 
aunt neglected to give her aunt such assistance as was neces¬ 
sary in order to (“liable her to obtain food and medical at- 
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tendance; and neglected also to inform persons able and 
willing to give assistance of her aunt s condition. It hav¬ 
ing been found as a fact that her negligence accelerated 
her aunt’s death, Held, that she was properly convicted of 
manslaughter. 

In deciding the case, Coleridge, C. J., said: 

‘‘It is not correct to say that every moral obliga¬ 
tion is a legal duty, or every legal duty is founded 
upon a moral obligation. In this case, as in most 
cases, the legal duty can be nothing else than taking 
upon oneself the performance of the moral obliga¬ 
tion. There is no question whatever that it was 
this woman's clear duty to impart to the deceased 
so much of that food which was taken into the house 
for both and paid for by the deceased as was neces¬ 
sary to sustain her life. The deceased could not get 
it for herself, she could only get it through the 
prisoner. It was the prisoner's clear duty at com¬ 
mon law to supply it to the deceased, and that duty 
she did not perform.” (Italics ours.) 


00 


In Reg. v. Nicholls, 13 Cox Cr. Cas. 75, cited in brief for 
appellant, the judge, in his charge to the jury, said: 

“This woman is charged with manslaughter un¬ 
der somewhat peculiar circumstances. She was 
the grandmother of the deceased infant, and not 
hound by law to take care of it. She might have 
sent the child to the workhouse; but did not do so. 
If a grown up person chooses to undertake the 
charge of a human creature, helpless either from 
infancy, simplicity, lunacy or other infirmity, he 
is bound to execute that charge without (at all 
events) wicked negligence; and if a person who has 
chosen to take charge of a helpless creature lets it 
die bv wicked negligence, that person is guilty of 
manslaughter. Mere negligence will not do, there 
must be wicked negligence, that is, negligence so 
great that you must be of opinion that the person 
had a wicked mind, in the sense that she was reck¬ 
less and careless, whether the creature died or not.” 

The jury found the defendant not guilty, and there was 
no question raised on the case as to distinction between an 
indictment for misfeasance and one for non-feasance. 

In Reg. v. Longbottom and another , 3 Cox Cr. Cas. 439, 
cited in brief for appellant, the question involved was 
whether, where the defendants were guilty of negligence in 
driving over a man with a horse and gig, the fact that the 
deceased was also guilty of contributory negligence would 
excuse the defendant from manslaughter. There was no 
question in the case of the distinction between an indictment 
for misfeasance and an indictment for non-feasance. 

In Waters-Pierce Oil Co. v. Deselms, 212 U. S. 159, cited 
in brief for appellant, the Supreme Court of the United 
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States held that where the original vendor knowingly sells, 
as coal oil, a mixture of coal oil and gasoline, of such in¬ 
flammable character as to be unlawful under the local 
statute, to a vendee, who in ignorance of its unlawful nature 
sells it to a third party in like ignorance, the original vendor 
is directly responsible to the final purchaser for the conse¬ 
quences of an explosion produced solely by reason of such 
unlawful nature, while the oil is being used in a legitimate 
manner. In such a case the responsibility of the original 
vendor rests not on contract but in toil. 

Pennsylvania Steel (V v. PI more and Hamilton (Contract¬ 
ing Co., 175 Fed. 17b, cited in brief for appellant, involved 
the liability to a subcontractor of a contractor erecting a 
concrete pier for a bridge for negligence in the construction 
of the piers, so that one of them disintegrated and fell and 
caused damage to the subcontractor for the iron work. 
This case does not involve criminal liability nor the sufti- 

%t 

ciencv of an indictment. 


In O'Brien v. American Bridge Co., 110 Minn. 364, cited 
in brief for appellant, the case involved the responsibility 
of a bridge contractor to a third person, not a party to the 
contract, for damages consequent upon negligence or defec¬ 
tive construction. There was no question raised as to a 
distinction between malfeasance and nonfeasance and of 
course the case did not involve any question of the sufficiency 
of an indictment. 

In llealey v. lleidell, 210 Ill. App. 387, cited in brief for 
appellant, it was held to be the general rule that, where an 
independent contractor is employed to construct or install 
any given work or instrumentality, and has done so, and it 
has been accepted by the employer, and the contractor has 
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been discharged, the latter is no longer liable to third per¬ 
sons for injuries received as the result of defective construc¬ 
tion or installation. 

The case does not involve criminal responsibility and can¬ 
not be cited to sustain the distinction between an indictment 
for nonfeasance and one for misfeasance contended for in 
the brief for appellant. 

In Thomas v. Winchester, 6 N. Y. 397, cited in brief for 
appellant, it was held that a dealer in drugs and medicine, 
who carelessly labeled a deadly poison as a harmless medi¬ 
cine and sent it so labeled into the market, was liable in 
damages to all persons who without fault on their part 
were injured by using it as such medicine in consequence 
of the false label; that the liability arose not out of con- 
tract but out of the duty which the law imposed upon the 
defendant to avoid acts in their nature dangerous to the 
lives of others. The court said that, if the druggist s negli¬ 
gence had led to death, then the druggist would have been 
guilty of manslaughter under the definition of the statute, 
since such death would have been the result of culpable 
negligence. 

26 L. R. A. 504, cited in brief of appellant, deals with the 
subject of the liability in damages of a contractor to third 
persons for defects in his work after the completion and 
acceptance of his work, and likewise has no reference to 
criminal liability or to the questions discussed in appellant’s 
brief. 

32 L. R. A. (N. S.) 968. cited in the brief for appellant, 
deals with the same subject, and has nothing to do with 
criminal liabilitv or the distinction between an indictment 
in a case of misfeasance and nonfeasance. 
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In Lisle v. Anderson, 159 Pac. *278, L. R. A. 1917 A., 
128, cited in brief for appellant, the ease involved civil 
responsibility in damages of a contractor for personal in¬ 
juries alleged to have been due to the negligence of the con¬ 
tractor and suffered by the plaintiff, who was superintendent 
for one of the subcontractors. The court held that, while 
there was no privity contract, the contractor owed the 
aintiff the duty of exercising due care for his safety while 
he was engaged in the construction on the same building 
as the defendant. 

Thus it is clear that none of the authorities cited in brief 
of appellant bear, in the remotest way, upon the point dis¬ 
cussed in said brief. 



(5) Indictments for Manslaughter Arising Out of 
Negligence In Doing Lawful Acts Must Charge the 
Duty and the Specific Acts. 


In an indictment for manslaughter arising out of negli¬ 
gence in doing a lawful act, the indictment must charge 
the duty and also the specific acts of the accused constituting 
failure to perform or improper performance. 

In United States r. Toicnsend, 211 Mich. 207, 188 N. W. 


177, the Supreme Court of Michigan distinguishes between 
an indictment or information in the case of involuntary 
manslaughter while perpetrating an unlawful act, not 
amounting to a felony, and an indictment for manslaughter 
arising out of some negligence in doing a lawful act in a 
grossly negligent manner, as follows (p. 27-1): 


‘Tn the former case it is sufficient to allege the un¬ 
lawful act with sufficient particularity to identify it 
and thus to charge that as a consequence the defend- 
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ant caused the death of the deceased, and there is 
no need to aver in detail the specific acts of the ac¬ 
cused; but in case of manslaughter committed 
through gross or culpable negligence while doing a 
lawful act, the duty which was neglected or im¬ 
properly performed must be charged as well as the 
acts of the accused constituting failure to perform 
or improper performance.*’ (Italics ours.) 

(6) The Indictment Fails to Allege the Dates of 

the Acts of Negligence. 

In an indictment for manslaughter alleged to have re¬ 
sulted from negligence, not only must the specific acts of 
negligence he alleged, but the indictment must show the 
dates of such acts. Com. v. Adams, 67 Mass. (1 Gray) 481. 

In King v. K. J. Holland , 5 T. R. 807, 622, the defendant 
was indicted because he “did not commence and prosecute 
the war against Tippoo Sultaun with all possible vigour and 
decision." Lord Kenyon, (\ J., delivering the opinion of 
the court, held this count bad because it did not show what 
the offence was which the defendant was called upon to meet 
upon his trial (]>. 624). To the objection that the indict¬ 
ment did not show the different dates of the facts constitut¬ 
ing the defendant's negligence, Lord Kenyon said (p. 624): 

“That it is neccssarv to state some time, when 
each fact happened that is material to constitute 
guilt, is so fully established by the cases of the pros¬ 
ecutions against the rebels in 1746, by the authori¬ 
ties quoted in 2 Hawkins, by the case of Lord Win- 
toun and Lowick s case in the State Trials, that the 
question must be considered at rest. Therefore, I 
shall only point out briefly what are the defects in 
this respect in the different counts. In the first 
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count it is stated that Tippoo had made warlike 
preparations; and no other time is mentioned, ex¬ 
cept while the defendant was one of the counsel, 
which appears upon the record to have been more 
than a vear. It is likewise averred in that count 
that the defendant could have raised a sufficient 
number of bullocks, but when or where that could 
have been the record is silent. 

“The seventh count states that a rupture had 
taken place between Tippoo and the company; but 
it is not said when that happened, nor whether or 
not it did happen whilst defendant was one of the 
counsel.” 

(7) Application of These Principles to the Case at 

Bar. 

In the light of the foregoing principles, let us examine 
again the allegation in paragraph 10 of the indictment that 
Julian R. Downman did “fail and neglect to examine and 
inspect such Knickerbocker Theatre in the course of its con¬ 
struction, erection, and building, in a careful, skilful and 
prudent manner,” and, further, that he “did fail and neglect 
to examine the structural steel and iron and concrete work 
on such Knickerbocker Theatre in a careful, skilful, and 
prudent manner.” 

Negligence is a conclusion of law made from facts. “Negli¬ 
gence” is also a generic term. Criminal negligence can only 
be alleged against a person who violates some positive, defi¬ 
nite, individual, personal duty laid upon him by contract or 
by law. Every essential fact entering into the definition of 
criminal negligence must be set out with certainty, complete¬ 
ness, precision, and definiteness. Clearly this paragraph of 
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the indictment vitiates the whole so far as Julian R. Down- 
man is concerned; for (a) not only does the indictment fail 
to charge any definite, individual, personal duty upon the de¬ 
fendant Julian R. Downman, but ( b ) the indictment abso¬ 
lutely fails to show from what source arises the general duty 
of inspection and examination; and (c) the indictment fails 
to set out a single act constituting improper performance and 
fails to relate a single instance of omission to perform; and 
(d) the indictment not only fails to allege a single act of 
negligence, but also fails to name a single date upon which 
the defendant was alleged to be negligent, although it is 
alleged that the building was in course of construction from 
September 1, 1916, to February 21, 1918, a period of one 
year five months and twenty days, or live hundred and thirty- 
eight days. 

When we come to examine the allegations of duty with 
reference to the other defendants and the breaches of dutv 
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alleged against them, we find that these allegations are subject 
to exactly the same criticisms and exceptions as in the case 
of Julian R. Downman. As the whole end and aim of this 
indictment is to lay the responsibility of one mans negli¬ 
gence upon another man's shoulders, it is clear that the 
indictment must show not only from what source such obli- 
gation arises, but also for what specific act of negligence of 
his codefendant each defendant is responsible; or, speaking 
concretely, if Julian R. Downman is to be held responsible 
criminally for the negligence of the architect, it is not suffi¬ 
cient for this indictment simply to allege that the defendant 
Geare failed and neglected to design and draw the plans and 
specifications in a careful and skilful manner, and failed and 
neglected to exercise general direction and supervision of the 
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work, and failed and neglected to superintend the construc¬ 
tion in a careful and skilful manner. The indictment must 
show, not only the relation between Geare and Down man, 
but, in order to charge Downman criminally for Geare’s 
negligence, must also show wherein the plans and specifica¬ 
tions were negligently designed and drawn, and wherein 
Geare failed to direct and supervise the work, and wherein 
he failed to superintend the work, and, further, that Down- 
man had or should have had knowledge of such defect and 
reasonable ground for believing that the natural consequences 
of the neglect would result fatally to others. If Fletcher, 
who furnished the cement, concrete, brick, stone, and hollow 
tile, is to be held responsible for the negligence of Geare. 
the same rule must be applied. First, there must be some 
relation shown between Fletcher and Geare, fixing the duty 
and responsibility upon Fletcher with reference to Geare’s 
actions, and, second, the indictment must show to Fletcher 
the specific act of negligence of which Geare was guilty in 
order that Fletcher may be apprised before the trial of what 
his defense should be. 

In order for any of bis codefendants to be held responsible 


for the alleged negligence of Geare in drawing the plans and 
specifications, not only must the indictment show wherein 
the plans and specifications were deficient, but it must also 
show that the said codefendants were cognizant of the deli- 
cienev, ami must, in addition, show that thev bad reasonable 
grounds for believing that the natural consequences of the 
neglect would result fatally to others, for “a man cannot be 
said in any manner to neglect or refuse to perform a duty 
unless he has knowledge of the condition of things which 
requires performance at his hands." State v. Smith, 65 Me. 
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257; )Vestrup v. Com., 123 Ky. 95, 124 Am. St. Hep. 316, 
93 S. W. 646, 6 L. R. A. (N. S.) 685. 

(8) Examination of Cases Cited in Brief for Appellant. 

In brief for appellant, page 40, are cited a number of 
eases to sustain the proposition that the indictment in the 
ease at bar is not vague and indefinite and does: not state 
merely conclusions of law or conclusions of fact. A careful 
examination of most of these cases was made by Judge Sid- 
dons in his opinion in the court below. Even a slight perusal 
of the cases will show that they do not in any way throw 
any doubt upon the positions taken in this brief, but in so far 
as they are in point, substantiate the same. 

In Sinclair v. United States, 49 App. D. C. 351, cited in 
brief for appellant, no question of the sufficiency of the 
indictment was before this court and the case turned upon 
instructions to the jury. 

In Schultz v. State (Neb.), 130 N. W. 972, cited in brief 
for appellant, there was an information for manslaughter 
alleged to have been caused by reckless driving of an auto¬ 
mobile. The information set out that on a certain date, the 
accused, at the intersection of two public highways named 
in the indictment, did negligently, carelessly, unlawfully, 
etc., propel an automobile at a rate of speed greater than was 
reasonable, having regard to the safety of the public, and did 
then and there drive said automobile at a rate of speed so as 
to endanger the life of persons using the streets, and “at a 
rate of speed in excess of the rate permitted by law,” and 
“then and there did negligently, carelessly * * * make 

an assault upon one William Krug,” etc. 
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In discussing the sufficiency of the information the court 
said: 

“It thus appears that the information not only 
charges an assault, but contains every element neces¬ 
sary to constitute the crime of manslaughter. The 
record also discloses that the defendant fullv under- 
stood the nature of the charge against him and con¬ 
ducted his defense in such a manner as to have exon¬ 
erated himself from criminal liability, and the jury 
believed his evidence.’’ 

The specific act of negligence is clearly defined in the 
indictment. 

In State v. Watson (Mo.), 115 S. W. 1011, cited in brief 
for appellant, there was an information for manslaughter 
resulting from alleged negligent operation of an automobile. 
The information charged that on a certain date in the city 
of St. Louis, the accused “with force and arms in and upon 
one Christine Musick, feloniously, carelessly, recklessly and 
with culpable negligence, did then and there make an assault, 
and that the said Kessie Watson was then and there in charge 
and control of and operating and managing a certain auto¬ 
mobile, moving and being propelled along and upon Locust 
Street, a public highway, * * *, and that the said Wat¬ 
son * * * feloniously, carelessly, recklessly and with 

culpable negligence, did drive, propel and force said auto¬ 
mobile with great force and violence at, against and upon 
said Christine Musick, and then and there feloniously, care¬ 
lessly, recklessly and with culpable negligence, did with 
great force and violence throw and cast said Christine 
Musick to the ground and pavement and drive, propel and 
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force two of the wheels of said automobile against, upon and 

over the head and body of the said Christine Musick 
* * * » 

After setting out the statute upon which the indictment 
was found, the court shows that the indictment followed the 
language of the statute on fourth degree manslaughter; and, 
after setting out the substance of the indictment the court 
said: 

“This, in our opinion, is a sufficient charge and 
fully informed the defendant of the nature and char- 
acter of the offense he was called upon to answer. It 
was not, in our judgment, essential that the informa¬ 
tion should undertake to set out in detail in what such 
carelessness, recklessness and culpable negligence 
consisted; but the charge that he operated and pro¬ 
pelled this automobile along a public street carelessly, 
recklessly and with culpable negligence, was in effect 
notifying the defendant that he was not using, operat¬ 
ing, or propelling his automobile in accordance with 
the law or the ordinances of the city regulating the 
use, and operation of such machines. Manifestly, 
the defendant knew that he would have to meet the 
charge of carelessness, recklessness and culpable negli¬ 
gence in the operation of his automobile , and in 
meeting such charge doubtless his only defense 
would be that he operated and propelled such auto¬ 
mobile in accordance with the laws and ordinances 
of the city, duly passed, regulating the running of 
such vehicles.*’ 

In Reg. v. Bargeter, 3 Cox Cr. Cas. 191, cited in brief for 
appellant, the opinion of Coleridge, J., sufficiently sets out 
the case as follows: 
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“I am of opinion that none of the objections made 
to this indictment can be sustained. All that is requi¬ 
site to charge is so much as is necessary to constitute a 
crime. The crime intended to be here charged is 
manslaughter committed by means of a criminal neg¬ 
lect of duty in omitting to give notice hv a certain 
signal that the line of rails was obstructed. This is 
done here by a series of averments—that is, the pris¬ 
oner was a servant of the company—that certain sig¬ 
nals were erected—that certain rules were in force for 
the regulation of the signals, of which rules the pris¬ 
oner had notice, and which it was his duty to observe; 
that, according to these rules, it was his duty to give 
notice by means of the signal when the line was 
obstructed; that on the day in question the line was 
obstructed, and that the prisoner neglected to give the 
signal proper in such a case, by means of which neg¬ 
lect the accident occurred. The jury have found the 
truth of these averments, and that the prisoner was 
guilty of neglect, and a defect (if any) in the descrip¬ 
tion of the neglect is cured by the verdict.” 

Compare this case with the case at bar. The du\y, its 
source and the act of negligence are clearly set out in the 
indictment above, but all are omitted in the case at bar. 

In United States v. Gooding . 25 U. S. (12 Wheat.) 4G0, 
cited in brief for appellant, there was an indictment 
which alleged that Gooding “did lit out for himself, as 
owner, in the Port of Baltimore * * * a certain vessel 

called the General Winder, with intent to employ the said 
vessel in procuring negroes from a foreign country, to wit, 
from the continent of Africa, to he transported to another 
place, to wit, the island of Cuba, to be sold as slaves,” contrary 
to “an act of Congress.” It was held that it was not neces- 
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sary to allege the particulars of the fitting out, under the gen¬ 
eral rule that it was sufficient to allege the offense in the 
words of the statute (p. 473). 

If this case can in any way be held to substantiate the 
position taken in the brief of appellant, we respectfully sub¬ 
mit that the cases of United States v. Cruikshank, 92 U. S. 
542, and United States v. Hess, 124 U. S. 483, 31 L. Ed. 517, 
contain a later and more authoritative statement of the posi¬ 
tion taken by the Supreme Court of the United States on the 
subject: and we call attention to the fact that the case of 
Evans v. United States, 153 U. S. 584, 38 L. ed. 830, criti¬ 
cizes those cases which hold unqualifiedly that an indictment 
for a statutory misdemeanor is sufficient, if the offense is 
charged in the words of the statute. 

In Westmoreland v. United States, 155 U. S. 545, 39 L. 
Ed. 255, cited in the brief for appellant, the indictment was 
against a single person for committing murder by adminis¬ 
tering certain drugs and poisons, to wit, strychnine and cer¬ 
tain poisons to the grand jurors unknown, then and there 
given and administered bv the said Westmoreland to one 
Green, with the unlawful and felonious intent of the said 
Westmoreland then and there to take the life of said Green. 
The court simply held the indictment sufficient, and that 
the indictment need not allege that the defendant knew that 
that which he was charged to have administered was a deadly 
poison, nor wait it necessary to allege that the poison was 
taken into the stomach of the deceased. 

Thus it is seen that none of the above cases sustains the 
proposition that the indictment in the case at bar complies 
with the rules laid down in the Ainsworth case. 

An examination of the cases cited on pages 26 and 27 of 
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the brief for appellant discloses the fact that, in so far as 
they are applicable to the case at bar, those cases not only do 
not affect the propositions for which we have contended, but 
are entirely in accord therewith. 

%f 

Thus in Evans v. United States, 153 U. 8. 584, 38 L. Ed. 
830, cited in the brief for the appellant, the court held that 
in a criminal pleading it was not required to anticipate or 
negative a defense, and in this connection stated that no 
impracticable standards of particularity should be set up, 
whereby the Government may he entrapped into making alle¬ 
gations which it would he impossible to prove. But, in this 
same case, the court, after criticising those cases which hold 
unqualifiedly that an indictment for a statutory misdemeanor 
is sufficient if the offense is charged in the words of the stat¬ 
ute, goes on to state that under the later cases this rule would 
apply only where the words of the statute themselves “fully, 
directly and expressly, without any uncertainty or ambiguity, 
set forth all the elements necessary to constitute the offense 
intended to he punished. The crime must be charged with 
precision and certainty, and every ingredient of which it is 
composed must be accurately and clearly alleged. The 
indictment must he free from all ambiguity and leave no 
doubt in the minds of the accused and the court of the exact 
offense intended to lie charged, not only that the former may 
know what he is called upon to meet, but that upon a plea of 
former acquittal or conviction the record may show with 
accuracy the exact offense to which the plea relates.” 
(Italics ours.) 

In Frohwerk v. United States, 249 U. S. 204, 63 L. Ed. 
531, cited in brief for appellant, there was an indictment 
alleging a conspiracy between Gleeser and Frohwerk, who 
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were engaged in the publication of a newspaper, to violate 
the espionage act. An examination of the opinion will dis¬ 
close the fact that the indictment alleged the overt act of the 
preparation and circulation of twelve articles at different 
dates named in the indictment. It was claimed that the first 
count was bad because it did not allege the means by which 
the conspiracy was to be carried out. The court disposed of 
this objection by saying that a conspiracy to obstruct recruit¬ 
ing would be criminal even if no means were agreed upon 
specifically by which to accomplish the intent. The court 
further held that it was not necessary in an indictment for 
conspiracy to allege intent, since an intent to accomplish an 
object cannot be alleged more clearly than by stating that 
parties conspired to accomplish it. It is respectfully sub¬ 
mitted that this case does not bear out counsels contention. 

In the case of Burton v. United States, 202 U. S. 344, 50 
L. Ed. 1058, which is cited and quoted in the brief for appel¬ 
lant, the quotation stops in the middle of a paragraph, the 
rest of which reads as follows: 

‘‘The words of the indictment directly, and without 
ambiguity, disclosed all the elements essential to the 
commission of the offense charged, and, therefore, 
within the meaning of the Constitution, and accord¬ 
ing to the rules of pleading, the defendant was 
informed of the nature and cause of the accusation 
against him.'’ (Italics ours.) 

An examination of the indictment in that case discloses 
the fact that it charged the crime with certainty and preci¬ 
sion. After charging the defendant with knowledge of the 
circumstances, it then specifically charged that the defendant 
unlawfully did agree with a certain company to receive 
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directly from that corporation, through its officers and 
agents, certain compensation, to wit, the sum of $2,500.00 
for services to be rendered by him, the said Joseph Ralph 
Burton, in relation to a proceeding which had been set out 
in which the United States was indirectly interested before 
the Post Office Department, while the proceeding was still 
pending and undetermined, and after the said Burton's elec¬ 
tion as Senator, and during his continuance in office. The 
indictment then goes on to set out the kind of services, the 
obtaining of information, and by persuasion, the inducing 
the Postmaster General to believe that the corporation was 
not conducting a scheme to defraud, and to put a stop to cer¬ 
tain investigations then being had. 

In Harper r. United States, 170 Fed. 385, 387, cited in 
brief for appellant, the court, after conceding that the in¬ 
dictment was carelessly and loosely drawn, said that the 
question before the court was not whether the indictment 
might possibly be made more certain ‘‘but whether it con¬ 
tains every element of the offense intended to be charged and 
sufficiently apprised the defendant of what he must be pre¬ 
pared to meet; and in case any other proceedings are taken 
against him for a similar offense, whether the record shows 
with accuracy to what extent he may plead a former acquit¬ 
tal or conviction." The indictment charged the defendant, 
as a cashier of the national bank, with having made a false 
entry in a report with intent to deceive an ofiicer of the 
association. The indictment charged that the defendant 
on the 14th day of February, 1003, was a duly elected and 
qualified acting cashier of the First National Bank of Miami, 
a corporation duly organized and existing under and by 
virtue of the laws of the United States, and further charged 
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that the defendant unlawfully and feloniously, and with 
unlawful and felonious intent to deceive the duly qualified 
and elected president of the bank, did make a certain false 
entry in a certain report showing the resources and liabili¬ 
ties of the said First National Bank on the 6th day of Febru¬ 
ary, 1903, to the Comptroller of the Currency. The court 
held that this complied with the requisites of an indictment 
as to certainty, and with the provisions of the statute under 
which he was indicted, saying: 

‘‘The date when the report was made, the date 
as to which the condition of the bank is given, and 
the fact that the report was made to the Comptroller 
of the Currency are all set out in the indictment with 
sufficient accuracy so that we think there is no possi¬ 
bility that any mistake or misapprehension could 
arise as to the offense charged, or that the defendant 
could in any way be misled or prejudiced in his 
defense.'” 

Thus it will be seen by comparison of that case with the 
case at bar, that everv fact necessary to make the indictment 
certain was alleged with the date thereof, whereas in the case 
at bar, no facts and no dates are given the defendants. 

In Durland v. United States, 161 U. 8. 306, 40 L. Ed. 709, 
cited in biief for appellant, it was held that, in an indictment 
under the United States statute for using the mails as an 
artifice or scheme to defraud, it was sufficient, in referring 
to the letters sent through the mails, to identify them by 
the time and place of mailing, and the charge that they were 
placed in the Post Office by the defendant “intending in and 
for executing such scheme and artifice to defraud,” and that 
an omission to state the names of the parties intended to be 
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defrauded and the names and addresses on the letters, was 
satisfied by the allegation, if true, that such names and ad¬ 
dresses were to the grand jurors unknown. 

It would be useless to go into the other cases cited on 
pages 26 and 27, since they in no way cast any doubt upon 
the authorities cited in this brief or their applicability to 
the case at bar. 

I. Indictments—A Bill of Particulars Cannot Cure a 

Defective Indictment. 

In the brief for appellant it is stated that an “application 
for a bill of particulars is the proper remedy if the indict¬ 
ment is lacking in particularity,” citing Rosen v. United 
States, 101 U. S. 29, 40 L. Ed. G06; Tubbs v. United States, 
105 Fed. 59; Kirby r. United States, 174 U. S. 47, 
43 L. Ed. 890; Wilson e. United States, 275 Fed. 
307, and Hyde v. United States, 27 App. I). C. 302. In 
most, if not all of these cases, the court held the indictment 
sufficient under the rules laid down in the Cruikshank case, 
the II ess case, and in United States v. Simmons, 9G U. S. 
350, 24 L. Ed. 819. After sustaining the indictment, the 
court sometimes in these eases would remark that, if any 
specific information was desired, the court could furnish 
such information to the defendant in response to request 
for bill of particulars. Nowhere in any of the cases is it 
held that a bill of particulars cures an otherwise faulty 
indictment, nor does any of the cases throw any doubt upon 
the cases cited below. 

It is to be noted that a bill of particulars in a criminal 
prosecution is not a part of the indictment and does not 
prevent quashing the indictment, if the indictment itself is 
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insufficient. United States v. Corny ns, 248 U. S'. 349, 63 
L. Ed. 287; Dunlop v. United States, 165 U. S. 486, 491, 41 
L. Ed. 799, 800; United States v. Thompson, 189 Fed. 
838; United States v. Bay and (C. C.), 16 Fed. 376; Com. v. 
B. <Sc 0. R. R. Co., 223 Pa. 23, 72 Atl. 278, 132 Am. St. 
Hep. 723; State v. Van Pelt, 136 N. C. 633, 68 L. R. A. 
700, 49 S. E. 177; State v. Hewitt, 131 La. 115, 59 So. 
34, 131 La. 118, 59 So. 35. 

In United States v. Comyns, 248 U. S'. 349, 63 L. Ed. 
287, the case was brought before the Supreme Court to 
review a judgment sustaining a demurrer to an indictment. 
The court said (p. 353): 

‘‘In reviewing the judgment we shall disregard 
the bill of particulars since this forms no part of the 
record for the purposes of the demurrer. Dunlop v. 
United States, 165 U. S. 486, 491, 41 L. Ed. 799, 
800.” 

In Dunlop v. United States, 165 L T . S. 486, 491, 41 L. Ed. 
799, 800, the court held that an indictment which was not 
demurrable on its face would not become so by the addition 
of a bill of particulars, citing Com. v. Davis, 11 Pick. 432. 

J. Misjoinder of Defendants. 

A thorough study of the Ainsworth case, 1 App. P. C. 
518, will show that in order to hold several defendants 
jointly for one crime there must be: 

1. A joint undertaking; 

2. The joint undertaking must impose upon each a per¬ 
sonal duty in respect to the performance thereof; 

lOe 
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3. The joint undertaking must impose a personal duty 
upon all alike; 

4. The crime must arise from a joint act irhich in itself 
is criminal without any regard to any personal default of a 
particular defendant. 


The test is whether each offender is guilty in some degree 
of the same crime so that he might he separately convicted 
even though another was the actual perpetrator. See 1 
Bishop’s New Criminal Procedure, Section 407. which reads 
as follows: 


“If the prosecuting power chooses it may join as 
defendants in one count all the participants in a 
crime, as to which the test is said to be to consider 
‘whether each offender be guilty in some degree of 
the same crime so that he might be separately con¬ 
victed, even though another was the actual per¬ 
petrator. If each may be so convicted, their guilt is 
joint ; otherwise it is several.’ 


While the indictment in this case does endeavor in terms 
to impose upon each defendant the personal duties of all 
the defendants, it is respectfully submitted that the indict¬ 
ment fails to show how these duties are imposed, whether 
by contract or by the relations between the parties, and there¬ 
fore the indictment must fail. In addition, it is respectfully 
submitted that no set of circumstances could be imagined 
under which an inspector could be held responsible for de¬ 
fects in designs never submitted to him or defects in speci¬ 
fications over which he had no control. So, also, the indict¬ 
ment fails to show how the contractor for concrete could 
have any personal duty with reference to the designs for. or 
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the fabrication of, the steel in the roof. It is not alleged 
that such a personal duty arose from contract, and certainly 
no circumstances are set out in the indictment from which 
the court can say that the man who constructed the con¬ 
crete should be responsible for errors of the architect in his 
designs for the steel, or for the errors of the contractor who 
fabricated and erected the steel. 

A thorough search of the indictment fails to show that it 
sets out “a joint act which in itself was criminal without any 
regard to any particular personal default of the defendants, 
individually. ” 

So also can it be said that this indictment shows clearly 
that each of the defendants might be separately convicted, 
even though another was the actual perpetrator of the al¬ 
leged crime; or, to state the case in a concrete form, can it 
be said that Ford may be convicted even though Downman’s 
inspection of concrete was negligent and the cause of the 
catastrophe; or can it be said that Downman may be con¬ 
victed even though Geare’s designs were negligently drawn 
and caused the collapse of the building? 

We submit that the responsibility for crime is personal; 
that the crime of one man cannot be imputed to another; 
and that before one man can be held responsible for the 
crime of another there must be some legal relation between 
the parties fixing criminal responsibility, such as principal 
and accessory or accomplice. It is admitted that the parties 
constructing a building may all be guilty of negligence, but 
it is further submitted that one man cannot be responsible 
criminally for the negligence of another of which be had no 
knowledge, for whom be was not responsible and whose 
negligent act be did not sanction, command or participate in. 
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In Commonwealth v. Miller, 2 Pars. Eq. Cas. 480, there 
was an indictment against five defendants, officers of elec¬ 
tion, charging them with violation of an election law in the 
discharge of their various and respective duties as inspectors, 
judge and clerks of the election. After holding various 
counts of the indictment insufficient for indefiniteness and 
for not stating the facts constituting the crime, the court 
next considered the question of misjoinder of the parties. 
On this point the court said: 

‘‘But there is one general objection to the whole 
bill, which, if well taken, must dispose of the entire 
case, and it is this—The inspectors, judge, and clerks 
are all joined in the same indictment. Can there 
legally be such a joinder for an offense alleged to have 
been perpetrated under the 102d section of the elec¬ 
tion law? Particularly when the offices are different, 
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when the duties are distinct and separate, and when 
an election may be held and the judge not be called 
upon to perform a single official act in relation to the 
receiving or registering the votes. 

“We will first consider this question on authority, 
and then upon principle. 

“The rule of law seems to be this: where the offense 
arises wholly from any joint act, which in itself is 
criminal, without regard to any particular personal 
defendant, the indictment may charge the defendants 
either jointly or severally. But where the offense 
charged doth not wholly arise from the joint act of 
all the defendants, but from such act joined with some 
personal and particular defect, or omission of each 
defendant, without which it would be no offense, the 
indictment must charge them severally and not 
jointly. For Hawkins says, ‘It is absurd to charge 
them jointly, because the offense of each arises from 


a defect peculiar to himself.’ (2 Haw. P. C. 342, 
1 Chitty C. L. 220.) Hence, it was decided in the case 
of Rex v. Weston, 1 Strange 623, that an indictment 
against six, jointly and severally, for exercising a 
trade, should be quashed, because there ought to have 
been distinct indictments. In the case of Rex v. 
Phillips, 2 Strange 921, six were charged in one in¬ 
dictment with perjury, and four of them pleading 
were convicted. It was moved in arrest of judgment 
that they could not be joined, and on that ground the 
court arrested the judgment. A case is reported in 
6 Mod. 210, where there was an indictment against 
several for the neglect of a day of fasting by proclama¬ 
tion, which was quashed; because the indictment was 
joint and should have been several. 2 Haw. P. C. 
343.” 

In applying the above principles the court stated that there 
never was a case where such principles could be more prop¬ 
erly applied than in the case at bar for the following rea¬ 
sons: First, the duties of the various officers were different 
under the law and many of the acts alleged to have been done 
might have been committed by the two inspectors alone, or 
by one inspector and a judge, and that the clerks had no 
authority over any of the acts of the judge, who was superior 
to them. Second, because the acts of the defendants were 
not necessarily criminal in themselves, but were legal, and 
could onlv become criminal bv violation of their duty. In 
amplifying this ground the court called attention to the fact 
that the inspectors might have committed most of the acts 
charged in the bill and the judge and clerks have been en¬ 
tirely innoeent of any participation in the transaction. The 
court then goes on to say: 


78 


“Hence, we say, in the language of the law, ‘the 
offense charged doth not arise from the joint act of 
all the defendants, but from such act joined with some 
personal or particular defect or omission of each de¬ 
fendant, (or a part of them), without which it would 
be no offense. When such is the state of the case, the 
indictment must charge them severally and not 
jointly.’ Nothing, then, can be more clear than that 
it is a manifest error in law, to join all these defend¬ 
ants in the same indictment, and such a joinder of 
the parties necessarily entitles them to judgment on 
the demurrer as to the whole bill.” 


The language of the court in this case may he used with¬ 
out the change of a phrase as applicable to the case at bar. 

Where two or more persons arc parties to an offense, they 
are classified usually as “principals,” “accessories before the 
fact” or “accessories after the fact." 16 C. .T. 116; 1 Bishop’s 
New Criminal Law, Sec. 646. 

In the case at bar, where five parties are jointly indicted 
for homicide alleged to have been due to their negligence, 
either all of these parties were principals in the commission 
of the crime, or some were principals and the others 
accessories before the fact. In order to constitute one as a 
principal or as an accessory before the fact, there must in 
general be present, in each one of the participants, criminal 
intent and community of unlawful purpose. 

Thus, in the case of principals in the second degree or aid¬ 
ers or abettors of crime, the doctrine is stated as follows: 


“There must he a community of unlawful purpose 
at the time that the act is committed, and even where 
there is a common unlawful purpose, acts done by one 
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not in the pursuance of the criminal scheme or con¬ 
spiracy, will not render the other liable. No one of 
them is responsible for a criminal act of another 
which is the outcome of the latter's sole volition and 
unconnected with their criminal scheme. But where 
two or more persons, acting with a common intent, 
jointly engage in the same undeitaking and jointly 
commit an unlawful act, each is chargeable with lia¬ 
bility and responsibility for the acts of all the others, 
and each is guilty of the offense committed, to which 
he has contributed to the same extent as if he were 
the sole offender.” 10 C. J. p. 128. (Italics ours.) 


And so, in the case of accessories before the fact, there 
must be the requisite criminal intent or community of unlaw¬ 
ful purpose. 10 C. J. 135. 

The law relating to homicide resulting from negligence is 
admirably summarized in the note to Westrup v. Com., 
121 Am. St. Rep., page 322. In that note it is stated that 
“express intent is not a necessary element of manslaughter, 
but it is enough that there was negligent and reckless in¬ 
difference to the lives and safety of others,” and it is this 
reckless indifference to the lives and safety of others which 
supplies the element of intent usually held to be necessary 
in crimes. See, also, 1 Bishop's New Crim. Law, Section 


313 et seq. 

Where, therefore, an attempt is made, as in the case at 
bar, to hold five persons jointly responsible for the death 
of another upon the ground that they were grossly negligent, 
it is evident that there must be a personal duty resting upon 
all alike as to which there is negligence bg each. Since the 
indictment fails to allege any personal duty resting upon 
all alike as to which there has been negligence by each, it 
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is evident that, even if the allegations of negligence in the 
case of each individual defendant were sufficient, still the 
indictment must fail for misjoinder of parties defendant; 
for one man cannot be responsible criminally for the negli¬ 
gence of another in a matter as to which the former is not 
charged with a duty. 

K. The Indictment is Defective Because it Fails to Set 
Out or Refer to the Terms of the Four Contracts 
Fixing the Duties of Four Defendants, and Also 
Fails to Refer to or Set Out the Statutes or Build¬ 
ing Code Provisions Prescribing the Duties of the 
Inspector. 

The indictment in this case is defective because it joins 
parties whose obligations and duties arose from separate and 
distinct contracts with a party whose obligations and duties 
arose from his official position in the building inspector's 
office and from the statutes and regulations applicable to that 
office. The indictment absolutely fails to set out, refer to or 
to cpiote from the contracts in the one case; and in the other, 
the indictment absolutely fails to allege whether Downman 
was a representative of the building inspector's office, and 
discharging duties imposed by law, or to refer to any statute 
or regulation fixing his duties therein, or to state that he was 
there pursuant to contract with a third party, and further fails 
to allege what the terms and duties of his contract were or 
what provision of the contract in the one case, or statutes or 
regulations in the other, has been violated. 

Enough has already been said in this brief under the title 
of “Misjoinder of Defendants" to show that the indictment 
is defective in that particular. We wish, however, to refer 
to and quote from the opinion of Justice McComas on de- 
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murrer to the indictment in the case of United States v . 
Fred C. Ainsworth, criminal, No. 19775. In that case the 
indictment set out two clauses of the contract for the work 
on the Ford Theatre building made between Thorp, Chief 
of the Division of Supply of the War Department, and Dant, 
the contractor, which clauses required that the excavation 
had to be done at such times and in such manner as the 
officer in charge of the building might direct and to the 
satisfaction of the officer in charge of the building, the said 
officer in charge of the building being the defendant, Fred 
C. Ainsworth. The indictment averred that these two 
clauses were intended to and did invest Ainsworth with the 
right and power to superintend the work of Dant and his 
workmen; to direct them when and in what manner all ex¬ 
cavation should be done; and required him to give such in¬ 
structions as to time and manner of excavation as would in¬ 
sure the stability of the building and the lives of the persons 
in it. Mr. Justice McComas held the indictment defective 
because the whole of the contract in writing between Dant 
and Thorp was not spread before the court. On this point 
the learned justice said: 

“I need not consider whether the Secretary of War 
by approving the contract could thus devolve a duty 
of such a nature on Ainsworth, nor whether the in¬ 
dictment shows he did require such duty of him, nor 
whether it shows that Ainsworth received notice that 
such duty thus devolved upon him, because the 
charge of duty which the indictment makes against 
Ainsworth depends entirely upon the construction 
which the pleader who prepared the indictment places 
upon these two clauses of the contract between Thorp 
and Dant. 
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“Now the construction of this contract in writing 
is for the court. The court cannot construe this 
contract in writing unless the whole written contract 
be set out either by its tenor or at least by its pur¬ 
port, a full and complete statement of its substance. 
Even an isolated clause must be adjudged by its con¬ 
text. This indictment requires me to determine, from 
a part of a written contract whether the whole writ¬ 
ten contract, to which Ainsworth was not a party, was 
or was not ‘intended to invest and did invest Ains¬ 
worth with rights and powers’ which imposed upon 
him a duty, the neglect or omission of which by him, 
by reason of the consequences of such neglect, justifies 
this indictment. 

“Because every contract in writing must be taken 
together and construed as a whole, and because the 
whole of this contract in writing between Dant and 
Thorp is not spread before me in this indictment, 
it is impossible for me to determine whether or not 
the contract was intended to invest and did invest 
Ainsworth with certain rights and powers, imposing 
a certain duty charged in the indictment. This 
defect is radical and fatal to this indictment.” 

If the indictment in that case was deficient because the 
whole of the contract was not before the court in order that 
the court might determine with what rights and powers 
Ainsworth was invested, or what duty was imposed upon 
Ainsworth, what can be said of the indictment in this case, 
which arraigns three subcontractors, the foreman of the 
general contractor, and an inspector from the building in¬ 
spector’s office, and yet not only does not set out either the 
substance or the terms of the contracts fixing the duties and 
obligations of the contractors, but does not even refer to the 
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fact that there are contracts fixing their duties and obliga¬ 
tions; and with respect to the inspector from the building 
inspector's office, does not charge him under his duty as a 
member of the building inspector’s force, and does not refer 
to any violation, either of a statute or of the building code or 
of a mandate of his superior officer? 

it is respectfully submitted that the indictment is fatally 
defective, and therefore the judgment of the Supreme Court 
of the District of Columbia should be affirmed. 

CHRISTOPHER B. GARNETT, 
JOHN S. BARBOUR, 

Attorneys for Julian R. Dowman. 

October 10, 1923. 


( 709 .) 


COURT OF APPEALS 
DISTRICT OF COLUMBIA 
FILED 

_ OCT 2 ft iM9r 


IN THE 

Coort of Appeals of the District of Colombia 


Cum*. 


October Term, 1923 


No. 



No. 3943 

., Special Calendar 


United States of America, Appellant , 


v. 

Reginald W. Geare, John H. Ford, 
Julian R. Downman, Richard 
G. Fletcher, Donald M. 
Wallace, Appellees. 


BRIEF FOR APPELLEE 
RICHARD G. FLETCHER 


Wade H. Ellis, 

Abner H. Ferguson, 

Attorneys for Richard G. Fletcher. 


«. F. MWCm 00. W MH I M T O II 0. C. 







IN THE 


Court of Appeals of the District of Colombia 

October Term, 1923 


No. 


No. 3943 

., Special Calendar 


United States of America, Appellant , 


v. 


Reginald W. Geare, John H. Ford, 
Julian R. Downman, Richard 
G. Fletcher, Donald M. 
Wallace, Appellees. 


BRIEF FOR APPELLEE, 
RICHARD G. FLETCHER 



INDEX 


PAGE 


Statement of the Case. 3 

The Indictment. 4 


Argument 


9 






STATEMENT OF THE CASE 


This case is before this Court on an appeal by the United 
States from a judgment of the Supreme Court of the 
District of Columbia sustaining the demurrers of the five 
defendants and dismissing the indictment as to each and 
all of said defendants. 

The indictment was returned on April 3, 1922, and under¬ 
took to charge the defendants jointly with the crime of 
involuntary manslaughter. The charge was based upon 
alleged joint negligence of the defendants in connection 
with the construction of the Knickerbocker Theatre in the 
City of Washington, which theatre collapsed on the 28th 
day of January, 1922, with a resulting loss of life which 
appalled and shocked the entire community. 

The defendants demurred to the indictment on a number 
of grounds, the demurrer of the defendant Fletcher ap¬ 
pearing on page 30 of the record. 

It is not our intention in this brief to discuss to any 
detailed extent the questions involved in this appeal. 

We believe this to be rendered unnecessary by reason 
of the fact that the court below in passing upon the demur¬ 
rers filed a written opinion, which appears in the record 
at pages 15 to 29, inclusive, which opinion thoroughly and 
exhaustively analyzes the indictment and applies to it well 
known and oft repeated principles of law relating to crim¬ 
inal pleading, and came to the conclusion that the indict¬ 
ment did not state facts sufficient to compel the defendants 
to go to trial. We further deem it unnecessary to exhaus¬ 
tively treat the various questions involved because we firmly 
believe that this case is so nearly identical in its facts with 
the Ainsworth case, decided by this Court in 1 App. at 
page 518, that it should be decided upon the authority of that 
case, which has never been reversed or modified by the 
Court. 
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It shall be our intention, therefore, to suggest to the 
Court in the most succinct form possible the basic principles 
which we think control the question involved and lead 
to the inevitable conclusion that the judgment of the lower 
court in sustaining the demurrers should be affirmed. 

THE INDICTMENT 

Omitting from the indictment all repetition and formal 
language, it may be fairly paraphrased as follows: 

First. The indictment charges that prior to November, 
1916, some persons contemplated constructing and main¬ 
taining this theatre, which should cover a large area of 
ground, be of an odd shape (that is, narrower at one end 
than at the other) ; that it should have as few pillars or 
other interior supports for the roof slab and roof as pos¬ 
sible; and that it should be a place where hundreds of 
persons could be received to view the pictures to be ex¬ 
hibited there. 

Second. That the requirements of such a building, 
especially the lack of pillars and supports for the roof slab 
and roof, and such other parts as should be above the 
patrons, made it necessary that the roof slab and roof and 
other parts above the heads of the patrons should be 
sufficiently supported by trusses and beams of great 
strength, having adequate bearings upon the walls, being 
properly tied together and laterally supported and anchored 
to the walls, so that there should be no danger at any time 
of the collapse of the roof, roof slab, or any part of the 
building over the heads of the patrons, or the collapse of 
any portion of such building in consequence of any vibra¬ 
tions caused by passing traffic or otherwise or by heavy 
rain falls or snow falls, or in consequence of deterioration 
in the materials used in the construction of the building 
during the years fairly constituting its life. 
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Third. That these requirements necessitated the co¬ 
operation of skilled persons to plan and construct this 
building and every part thereof, and of persons possessing 
great technical and practical knowledge of the quality and 
adequacy of the materials and articles furnished by them, 
respectively, in the construction of the building, so much 
so that the architects and other persons drawing the plans 
and specifications, or any part thereof, the materialmen 
furnishing and fabricating the trusses, columns, beams, 
connections, rivets, bolts, plates, and the men furnishing 
and in charge of furnishing hollow tile, brick, stone, con¬ 
crete, cement, and all other materials, and the builders 
erecting the building, and the persons pouring the concrete 
and cement, the persons inspecting and superintending the 
placing of such materials, should be well informed as to the 
strength and sufficiency of the materials designed and 
furnished by them, and erected, built and placed by them, 
and each should be well informed as to the quality, strength 
and sufficiency of all the material furnished and work done 
prior to the erecting and placing of his materials and the 
doing of his work. 

Fourth. That the defendants, Geare, Ford, Fletcher, 
Wallace and Downman, all knowing the things theretofore 
charged in the indictment, undertook to construct the 
building and undertook to plan, design, fabricate, furnish 
materials for, construct, superintend and inspect the fur¬ 
nishing of the materials and the construction of the build¬ 
ing; that acting in unison and conjointly with one another, 
the defendants, respectively, did the following parts of the 
work: Geare drew the plans and specifications and exer¬ 
cised general direction and supervision of the work; Ford 
designed, fabricated, and furnished the steel and iron, con¬ 
sisting of the trusses, columns, beams, connections, rivets, 
bolts and plates; Fletcher furnished the cement, concrete, 
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brick, stone and hollow tile, and undertook to construct 
the walls, floors and roof slab; that Wallace generally 
superintended the construction; Downman inspected the 
buiding during its erection, and especially the structural 
steel, iron and concrete work. 

Fifth. That the defendants united and joined themselves 
with one another in an obligation to adopt the necessary 
means to perform the undertakings of each and all of them 
aforesaid with the skill, caution and circumspection neces¬ 
sary to make the building safe for the purposes for which 
it was intended, so that it would not be dangerous to the 
lives of the persons who should be in and about it during 
its erection and after its completion, and so that the roof 
slab and roof and every part of the building that should be 
over the patrons would not collapse, and so that no part or 
portion of the building would collapse during erection or 
after completion. 

Sixth. The sixth paragraph charges that the defend¬ 
ants did do the things which paragraph four charges they 
undertook to do. 

Seventh. That the defendants, in doing the things as¬ 
sumed by them, were working together and co-operating in 
unison. 

Eighth. That from September, 1916, to February, 1918, 
the defendants were engaged in constructing the building. 

Ninth. That Geare unlawfully, feloniously and care¬ 
lessly failed and neglected to design and draw the plans 
and specifications and to exercise general direction and 
supervision of the work in a careful and skillful manner, 
and to superintend the construction in a careful, skillful and 
prudent manner; that Ford unlawfully, feloniously and 
carelessly failed and neglected to design, fabricate and fur¬ 
nish the structural steel and iron in a careful and skillful 
manner and to exercise control and charge of the design- 
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ing, fabricating and furnishing of the steel in a careful, 
skillful and prudent manner; that Fletcher unlawfully, 
feloniously and carelessly failed and neglected to furnish the 
cement, concrete, brick and stone and hollow tile in a care¬ 
ful, skillful and prudent manner and to exercise control and 
charge of furnishing the same materials in a careful, skillful 
and prudent manner and to construct the walls, floors and 
roof slab in a careful, skillful and prudent manner, and to 
exercise control of the construction of the walls, floors and 
roof slab in a careful, skillful and prudent manner; that 
Wallace unlawfully, feloniously and carelessly failed to 
superintend the construction in a careful, skillful and pru¬ 
dent manner; that Downman unlawfully, feloniously and 
carelessly failed to inspect the building during its construc¬ 
tion in a careful, skillful and prudent manner, and to inspect 
the steel, iron and concrete work in a careful, skillful and 
prudent manner. 

Tenth. That the building was opened to the public on 
February 21, 1918, and until its collapse many persons were 
in the building daily. 

Eleventh. That continuously from February 21, 1918, 
to January 28, 1922, the day of the collapse, the defendants 
well knew that the building as a result of the several joint 
failures and neglects hereinbefore stated was in a danger¬ 
ous and unsafe condition, in consequence of improper and 
inadequate plans and designs, in consequence of inherent 
faults and weaknesses, faulty construction, and insufficient 
strength and placing of materials, improper assembling of 
material, insufficient provision for the support of the weight 
of the roof and roof slab upon the walls, and upon the 
steel erected for the support of the roof and roof slab, and 
in consequence of inadequate supervision and inspection, 
and in consequence of other conditions produced bv reason 
of the aforesaid several and joint failures and neglects of 
the defendants. 
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Twelfth. That on January 28, 1922, by reason of the 
dangerous and unsafe condition brought about by the de¬ 
fendants as aforesaid, the roof slab, roof and ceiling, and 
the beams and trusses and other things attached thereto, 
collapsed and fell upon the persons who were then in the 
building, and killed a large number of them. Among such 
persons was one Mary Ethel Atkinson, who was struck upon 
the head and body by some part of the things that collapsed; 
that she was struck as the result of the collapse and falling 
of the parts of the building mentioned, inflicting upon her 
mortal wounds, from which she died on the same day. 

Thirteenth. That the collapse of the roof, roof slab, 
ceiling, beams and trusses and other things, and the death 
of Mary Ethel Atkinson was the direct and immediate and 
inevitable result of gross negligence and want of skill as 
to the matters aforesaid, want of caution, circumspection 
and careful supervision in the performance by Geare and 
Ford and Geare, Ford, Fletcher, Wallace and Downman 
of their undertakings aforesaid, in co-operation with one 
another, as well as of the continuous neglect and failure 
on the part of the defendants from the time they con¬ 
structed the building until its collapse, to notify and warn 
the said Mary Ethel Atkinson and the owners, managers, 
users and patrons of the building of its dangerous and 
unsafe condition, as well as the gross neglect of the defend¬ 
ants in permitting the said Mary Ethel Atkinson, the own¬ 
ers, managers, users and patrons of the building to be in 
it on January 28, 1922; that the defendants did on Janu¬ 
ary 28, 1922, feloniously and unlawfully kill and slay 
the said Mary Ethel Atkinson, and did commit man¬ 
slaughter against the form of statute in such case made 
and provided and against the peace and government of the 
United States. 
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ARGUMENT 

Dissecting the indictment, we find that the first three 
paragraphs set forth by way of recitals the kind of a 
building that was desired and its necessary characteristics, 
that is to say, that it should cover a large area of ground, 
be of an odd shape, and should have as few pillars and 
other supports for the roof slab and roof as possible; that 
this latter characteristic required that the parts of the 
building over the heads of the patrons should be supported 
by strong beams and trusses, having adequate bearings 
upon the walls, and being properly tied together and col¬ 
laterally supported and anchored to the walls “so that 
there should be no danger at any time of the collapse of 
any portion of the building in consequence of vibrations 
caused by traffic or otherwise or of rain or snow, or in 
consequence of deterioration of material”; that in order 
to build such a building, the co-operation of skilled persons 
was required, that is to say, persons requiring great tech¬ 
nical and practical knowledge of the quality and adequacy 
of the materials and articles furnished by them, respec¬ 
tively. 

The fourth presentment sets out that the defendants 
knowing these requirements, undertook to construct the 
building, each of them performing a specifically set forth 
portion of the work, the defendant Fletcher being alleged 
to have furnished the cement, concrete, brick, stone and 
hollow tile, and undertaken to construct the walls, floors 
and roof slab. 

The fifth paragraph means absolutely nothing. It 
alleges purely a conclusion of law, and the conclusion 
alleged is flagrantly inaccurate. It says that the defendants 
united in an obligation to adopt the necessary means to 
perform the undertakings of each and all of them with 
the skill necessary to make the building safe and so that 


9 


it would not be dangerous to the lives of persons in and 
about it. There is no allegation of how the so-called obli¬ 
gation arose; it undertakes to allege a liability on the part 
of Fletcher, for instance, to answer criminally for the 
negligence of one of the other defendants who was per¬ 
forming an entirely different part of the work, and it 
makes all the defendants liable criminally as insurers of the 
safety of the building, whereas the liability placed upon 
them by the law is only for gross negligence. 

The - sixth, seventh and eighth paragraphs are purely 
formal. 

The ninth paragraph alleges that each of the defendants 
unlawfully, feloniously, and carelessly failed and neglected 
to do the things which the fourth paragraph alleges they 
undertook to do and which the sixth paragraph alleges 
they did. 

The tenth paragraph is formal. 

The eleventh paragraph alleges that the defendants 
knew the building was unsafe as a result of several joint 
failures, and neglects thereinbefore stated (there being, 
however, no joint failures and neglects or other failures 
and neglects thereinbefore stated). 

The twelfth paragraph alleges the collapse of the build¬ 
ing, and lays the collapse to the dangerous and unsafe con¬ 
dition brought about by the defendants “as aforesaid.” 

The thirteenth paragraph alleges that the collapse of the 
building, resulting in the death of the decedent, was the 
direct and immediate result of gross negligence and want 
of skill “as to the matters aforesaid,” also due to want of 
caution, circumspection and careful supervision in the per¬ 
formance by the defendants of their undertakings afore¬ 
said, as well as the continuous neglect and failure on the 
part of the defendants to warn the users of the building 
of its unsafe condition. This paragraph makes the indict- 
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ment fatally defective in that it alleges two separate of¬ 
fenses: First, it alleges the defendants are liable for man¬ 
slaughter because of their negligence in constructing the 
building; and secondly, it charges them with the same 
crime as a result of their negligence in not warning the 
public of the unsafe condition of the building. 

It will be seen from this analysis of the indictment that 
the crime undertaken to be charged against these defend¬ 
ants is that of involuntary manslaughter, and that class 
of involuntary manslaughter which arises from the negli¬ 
gent doing of a lawful act. Of course, we will all agree 
that the undertaking to build this building was a purely 
lawful one, and if the defendants, or any of them, are 
liable under this indictment, it must be because of their 
gross negligence in the performance of a duty which was 
imposed upon them, either by contract or by law. 

We think the indictment is bad for the following reasons: 

First. This indictment is fatally defective in that it 
does not allege how the so-called obligations of these de¬ 
fendants arose. Did Fletcher agree in a written contract 
with Geare, or with any one of the other defendants, or 
with anybody else, to see to it that this building at all 
hazards would be safe, or did the obligation which the 
District Attorney says he assumed arise from some pro¬ 
vision of some statute, or was it cast upon him by some 
principle of the common law? As to how it arose the in¬ 
dictment is discreetly silent. It is also necessary that the 
basis for the duty be alleged in order that we might ascer¬ 
tain whether or not the defendants are properly joined 
in this indictment. 

Anderson v. State, 27 Tex. App. 177. 

Thomas v. People, 2 Colo. App. 513. 

People v. Smith, 105 N. Y. S. 1082. 

Second. The indictment does not anywhere inform the 
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defendants what caused the building to collapse. If the 
District Attorney knows what caused it to collapse, then 
he should say so in order that we might properly prepare 
our defense; on the other hand if he does not know how 
can he predicate any criminal liability for that collapse on 
anybody? Is there any possible way that we can antici¬ 
pate what the theory of this accident is going to be unless 
we are told in the indictment? And if it should develop 
upon a trial that the testimony showed that the collapse 
of the building was due to the giving way of the founda¬ 
tion piers, with which Fletcher is not alleged to have had 
any connection, could he be held responsible? And should 
he, under such circumstances, be put to the expense of going 
to trial when it is a perfectly simple matter for the District 
Attorney tto tell us what caused the collapse? And if he 
can’t determine in his own mind what caused it, then 
how is he going to say who is responsible for it ? 

Third. There are no facts alleged in this indictment 
from which the Court can draw the conclusion that the 
defendant Fletcher, or, in fact, any of the other defendants, 
was guilty of negligence; and certainly the indictment does 
not contain sufficient averments of fact to show that the 
defendants are properly joined. As a matter of fact, the 
averments of the indictment clearly show that no act of 
negligence could have been the joint act of all the defend¬ 
ants because it undertakes to set out in detail the specific, 
independent, unrelated parts of the work that each of the 
defendants undertook to do. It alleges that Ford under¬ 
took to and did design, fabricate and furnish the steel, and 
that Fletcher undertook to and did furnish the concrete 
work for the roof and roof slab and build the walls. There 
can certainly be no connection between these two under¬ 
takings. They were separate and distinct parts of the con¬ 
struction work on that building. These two propositions, 
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to-wit: the misjoinder of the defendants and the defi¬ 
ciency in the averment of facts constituting negligence, are 
combined in this part of the argument because they are 
the two questions which were under consideration and 
specifically decided by this Court in the case of Ainsworth 
v. U. S., 1 App. D. C. 518. 

There is not a w f ord in the indictment from its first 
word to its last which advises this Court or which advises 
Fletcher what the Government charges he did that he 
should not have done or what he did not do that he should 
have done. It says that together with the other defendants, 
he undertook to perform a certain part of the work neces¬ 
sary to construct this building, and that he negligently did 
that work. That’s what the Government said in the Ains¬ 
worth case, but this Court said it didn’t answer the re¬ 
quirements of the law. True it is, the Government says 
that it supposed it had met the requirement laid down in the 
Ainsworth case by stating specifically the part each of the 
defendants had in the building of this building. Of course, 
it is perfectly apparent that the Government could not dis¬ 
pose of the fundamental principles laid down in the Ains¬ 
worth case by any such expedient. This court didn’t say 
that this would remedy the defect, but specifically stated 
in the course of its opinion that facts must be alleged to 
connect each of the defendants personally with the negli¬ 
gence resulting in the accident. 

The Ainsworth case and the case of People v. Budden- 
sieck, 103 N. Y. 488, are the only two cases we have been 
able to find where indictments have been returned under 
circumstances similar to the circumstances in the present 
case. 

The Buddensieck case throw’s no light on the questions 
under discussion here because the only point involved in 
the reported case was as to the admissibility of certain 
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evidence and the indictment in that case was most specific 
in alleging the facts constituting the negligence. How¬ 
ever, the Ainsworth case is directly in point on the facts 
and the way in which the questions were raised. Let us 
for a moment ascertain just what the Ainsworth case 
was about and what it decided. 

The indictment in that case was against four persons, 
charging them with neglect of duty, resulting in the death 
of one Loftus. It appeared that Ainsworth was in charge 
of a certain Government department which was housed 
in Ford’s old theatre on Tenth Street, and certain altera¬ 
tions were being made in this building. During these alter¬ 
ations the building collapsed at a time when it was filled 
with clerks and employees of the Government, causing the 
death of a number of people. 

The indictment charged that Ainsworth and the other 
defendants undertook and assumed the performance of all 
and every part of the work which became and was neces¬ 
sary to permit of the introduction into the building of an 
electric light plant, and while the work was being done, 
it was under the entire charge, control and management 
of the defendants, and it became their duty to exercise 
every care and precaution to make the performance of the 
work safe. 

It then alleged that the defendants, neglectful of their 
duty, did wilfully and feloniously neglect to regulate and 
conduct a part of the work, to-wit: the work of excavating 
and removing the earth from around a certain mentioned 
pier; that they neglected to use the ordinary precautions to 
relieve the pier by shoring it up or by some other feasible 
way; and that as a result of the negligence of the defend¬ 
ants the pier sank and broke and the building collapsed. 
The Court in the opinion used the following language: 

“It is certainly a fundamental principle of the com- 
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mon law, that every party accused of crime is entitled 
to have every essential fact that enters into the defini¬ 
tion of the offense, set forth in an indictment, with 
such full and entire accuracy, that the offense may 
judicially appear to the court in pronouncing judgment 
thereon, whether upon demurrer or after conviction. 
This is especially necessary where the act or omission 
charged as producing the injury is not in itself neces¬ 
sarily unlawful, but only becomes so by its peculiar 
circumstances and relations to the result that follows 
in the natural sequence of events. In such case, every 
matter of fact essential to show the illegality of the 
act or neglect must be fully set forth; and the omis¬ 
sion of any fact or circumstance necessary to consti¬ 
tute the offense will be fatal. * * * The indictment 
must be certain to every intent, and without any in¬ 
tendment to the contrary; and the crime must be 
charged with such certainty and precision that it may 
be understood by every one, so that the party may 
know how to defend against such charge. Hence, 
facts, and not mere conclusions from facts, or con¬ 
clusions of law, must be stated,” citing United States 
v. Hess, 124 U. S. 486; United States v. Cruikshank, 
92 U. S. 542. 

The Court then proceeded to submit the indictment in 
that case to the test of the principles laid down above. In 
considering the objection of misjoinder of parties, the 
Court held that there was nothing in the nature of the 
offense charged that would make it improper to join the 
defendants, and that it was not difficult to conceive a state 
of case under an indictment for negligence in the omission 
of duty that would support such a joinder. It was stated 
that if several parties enter into a joint undertaking, impos¬ 
ing upon each a personal duty in respect to the peformance 
of the undertaking, and upon all alike, and by the neglect 
or omission of such duty the casualty occurs, the defend¬ 
ants could be joined in one indictment. Considering the 
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allegations in that case, the Court reached the final con¬ 
clusion that the parties were not properly joined, and in 
reaching that conclusion said: 


“Now, in reading this indictment, the question 
naturally presents itself, how were the -defendants 
joined or united in obligation to adopt the necessary 
means to avoid the disaster that occurred? The an¬ 
swer to this question ought to be plainly and explicit^ 
furnished by facts set forth in the indictment. It must 
not be left to inference, or be averred as a mere con¬ 
clusion from primary facts, or as a conclusion of law 
from such facts. But the facts to show the relation 
of the defendants to the work, and what participation 
each of them had or should have exercised in directing, 
regulating and conducting the work, to justify the joint 
charge against them all, that they improperly removed, 
and caused to be removed, and suffered and permitteJ 
to be removed, from, around and about the pier, the 
earth supporting the same, without having first re¬ 
lieved, or caused the pier to be relieved, by the device 
called shoring, or in some other feasible way, from the 
great pressure thereon, should all have been fully set 
forth in the indictment. It is true, it is alleged, that 
the four defendants undertook anj assumed the per¬ 
formance of all and every part of the work, and were 
concerned in the performance of the same, and that they 
had entire care, charge, control, management and su¬ 
pervision of the work. But these are simply general 
conclusions stated from precedent facts—the conclu¬ 
sions drawn from such facts by the pleader. The 
facts should be stated upon the face of the indictment, 
that the court could, by legal construction, determine 
whether there was a joint duty created and imposed 
upon all the defendants alike; and whether the culpable 
negligence, either of commission or omission, was of a 
nature to involve all the defendants in its criminal 
consequences, as a joint commission of crime. It is 
very clear the obligation to perform the duty alleged, 
must be shown, by appropriate averments of fact, to 
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have rested on all the defendants alike. Such aver¬ 
ments of fact are wanting in this indictment. And 
this defect in the indictment is available to the defend¬ 
ants, either by demurrer or motion in arrest of judg¬ 
ment. 1 Whart. Cr. Law (7th Ed.), Sec. 432.” 

The Court in considering the other question in the case, 
to-wit: whether the indictment charged a definite duty upon 
the defendants and gave them notice of the act of negli¬ 
gence with which they were charged, held in the most ex¬ 
plicit language that facts must be averred on the face of 
the indictment to show that there was in legal contemplation 
a common or like duty on the part of each of the defend¬ 
ants, and the facts averred must not only show the neglect 
of that duty, but to make the party guilty of it liable to 
the charge of felony, such neglect must have been personal, 
and the death that ensued must have been the immediate 
and direct result of that personal neglect of duty. 

When tested by the Ainsworth case, what is there in 
the indictment here to show that Fletcher was guilty of 
any personal neglect which was the direct and immediate 
cause of the death of these unfortunate people? 

To the same effect is the case of United States v. Holtz- 
hauer, 40 Fed. 76. In the first count of the indictment in 
that case it was charged that the defendants were the 
captain and pilot of a certain steamboat which was plying 
upon the waters of Newark bay, New Jersey, and that it 
was their duty to conduct the steamboat carefully, pru¬ 
dently, and safely, so that the life of any person being a 
passenger thereon should be safe and not destroyed. The 
indictment then alleged that on a certain day and in a 
certain place the defendants “so carelessly and negligently 
managed and conducted and performed their duties on said 
steamboat and vessel so that, by and through their said 
misconduct, incompetency, unskillfulness, negligence, and 
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inattention to their duties on said steamboat and vessel, the 
said steamboat and vessel was by them run on and upon a 
certain dyke, or jetty, situate in the waters of said Newark 
bay aforesaid, and the said vessel was then and there over¬ 
turned and upset, and then and there the life of the said 
Augusta Weaver, a passenger thereon as aforesaid, was 
destroyed, she then and there being drowned; and she, the 
said Augusta Weaver, then and there died, contrary to the 
form of the act,” etc. 

In passing upon this count of the indictment, the court 
at page 79 uses the following language: 

“‘Every defendant in a criminal proceeding has the 
right to know the specific facts of the charge preferred 
against him, and for which he is to be tried. This is 
a constitutional right of which no law or practice can 
deprive an accused person against his consent. Full¬ 
ness, precision, and accuracy of expression are required; 
and the want of a specific statement of fact cannot be 
supplied by intendment or inference. An accusation of 
perjury, or of forgery, or of obtaining money or goods 
under false pretenses, must set forth the particulars, 
not only of the time and place under the general charge 
that the accused was then and there guilty of the of¬ 
fense, but must also state how, in what manner, and 
by what means, acts, or omissions he became guilty. 
In the language of the books, the crime must be stated 
with as much certainty as the nature of the case will 
admit. 1 Chit. Crim. Law, 171. This is a cardinal 
rule, a departure from which might lead to injustice to 
the accused; the principle of the rule being that he 
shall be protected from a second prosecution for the 
same offense. 

“In the first count the pleader has followed the words 
of the statute, but this is not always, or even ordinarily, 
enough. He should have described some facts upon 
which the government relied to prove ‘misconduct,’ 
‘negligence,’ or ‘inattention to his duties’ on the part 
of one or both of the defendants. These words and 
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phrases are vague, and may be subject to different 
meanings and interpretations. What did either of the 
defendants do or omit to do that makes him guilty of 
any one of these general charges? It would not have 
been impossible, or even difficult, to have set out the 
acts or omissions by the proof of which a conviction 
was to be asked for. The prosecuting officer must 
know what these acts or omissions were, and it would 
be unreasonable and unjust to leave the defendants in 
ignorance of them until the day of trial, when, if they 
had been spread on the record, they could be disproved 
or satisfactorily explained. U. S. v. Staats, 8 How. 
44; U. S. v. Simmons, 96 U. S. 360; U. S. v. Goggin, 
1 Fed. Rep. 49; U. S. v. Corbin, 11 Fed. Rep. 238; 
Lamberton v. State, 11 Ohio, 282. The first count is 
therefore defective.” 

Fourth. The indictment is bad because it undertakes to 
hold each of the defendants liable for the negligence, not 
only of himself, but of each other defendant, and of every 
other person who did any work on that building. Such 
a contention is not only contrary to common sense, but 
is directly in the teeth of what the courts have unanimously 
held to be the law, and that is, that no man shall be held 
criminally liable for the negligence of anybody except him¬ 
self. The indictment undertakes to say that it was the duty 
of Fletcher, before he undertook the performance of his 
work, to satisfy himself, at his peril, that all the materials 
and all the work furnished and done on the building prior 
thereto was properly done. To state the proposition an¬ 
swers it. If the theory is good, why is it that the Govern¬ 
ment stopped at these five defendants? Why didn’t it bring 
everybody into this case who had any part in the construc¬ 
tion of the Knickerbocker Theatre? Under this theory 
isn’t the man who furnished the windowsills just as liable 
for the security of the steel work as the man who laid the 
concrete? The Ainsworth case has settled once and for all 
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the proposition, that although several people may be indicted 
jointly, yet they are convicted severally, and each must be 
personally connected with the crime, and facts must be 
alleged in the indictment which, if true, would connect 
him with the crime. 

Fifth. The indictment undertakes to charge two offenses, 
and is bad for duplicity; first, it charges that the defend¬ 
ants are guilty of manslaughter because of negligence in 
the manner of the performance of their work on this build¬ 
ing; secondly, that they are guilty of manslaughter because 
they knew the building was unsafe and failed to warn the 
public. 

We submit that this improper joinder of the two offenses 
in the one indictment is fatal even if either charge was 
good as alleged, which we deny. The first charge is consid¬ 
ered in discussing the other points of the indictment. The 
second charge is not good in law, because there is nothing 
to show that any of these defendants had upon them any 
obligation to warn the public of any defect that might have 
been in this building, and there is nothing to show how such 
an obligation arose. It certainly cannot be denied that before 
you can hold a man criminally responsible for failing to 
notify the public, you must certainly show why he was obli¬ 
gated to do so. This question is well settled by the author¬ 
ities, among which are those cited under the first question 
herein discussed. 

Sixth. The indictment is bad because it undertakes to 
hold the defendants criminally liable as insurers of the pub¬ 
lic of the safety of this building, whereas the measure of 
their liability under the law is only for gross negligence. 

In the second presentment of the indictment it is alleged 
that it was necessary to so construct this building that there 
should be no danger at any time of the collapse of any 
portion of the building, in consequence of vibration caused 


20 


by passing traffic or otherwise, or heavy rain falls or snow 
falls, or in consequence of the deterioration in materials. 

In the fifth paragraph it is alleged as the obligation of 
the defendants to so perform their work as that the build¬ 
ing would not be dangerous and so that no portion of the 
building would collapse at any time—from its completion 
to the millennium. 

In addition to this, when the Government proceeds upon 
the theory that one defendant is criminally liable for the 
negligence of another defendant, then it is putting upon 
him the obligation of an insurer, because the indictment 
says that the duty of each defendant was not only that his 
own work should be carefully done, but that it was his 
duty to see to it that all work done prior to his work was 
carefully done. If this does not put upon these defendants 
the obligation of an insurer, it is hard to conceive what 
would constitute such an obligation. 

For the reasons above stated, we respectfully submit 
that the judgment of the Court below should be affirmed. 

Wade H. Ellis, 

Abner H. Ferguson, 
Attorneys for Richard G. Fletcher. * 


